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No change in February for the third straight month. 
The Bureau of Labor Statistics clocked the cost of 


* living in major American cities at 114.3 per cent of 


the 1947-1949 average. The Consumer Price Index 
hovered 0.6 per cent lower than a year earlier, and 
varied only within a one-point range over the 12- 
month period. 


Total civilian empioyment in February (59.938 million) 
fell below 60 million for the first time in 12 months, 
but the industrial economy was unaffected. The en- 
tire drop from January (about 200,000) took place in 
agricultural employment, and unemployment rose only 


slightly (36,000) to 3.383 million. 


Average hourly pay of production workers increased 
one cent to $1.85 from January to February and ihe 
average workweek lengthened by 18 minutes to 40.5 
hours, boosting weekly pay by 96 cents to an average 
$74.93, easily besting the previous all-time high of 
$74.12 set last December, and $3.65 above a year earlier. 


The increase which began last September continued in 
February when the seasonally adjusted index stood at 
133 per cent of the 1947-1949 average, according to 
preliminary estimates. The new figure represented a 
full 10-point rise over last August. About two thirds 
of the 1953-1954 decline was recovered. 


Down in January because of the seasonal decline in 
dividend payments and increased contributions to 
social insurance. The January total ($290.7 billion) 
was $700 million below December. Labor income 
increased by $1.2 billion during the month to offset 
most of the drop in other categories. 


The January total of outstanding consumer credit 
declined by $400 million from December reflecting 
the usual drop in charge account credit which occurs 
after the holidays. Installment credit remained virtually 
steady. The total for January—$29.684 billion—included 
$10.459 billion in automobile paper—an ail-time high. 


January work stoppages resulted in 400,000 mandays 
of idleness, lower than December’s total by 100,000. 
The total number of strikes in effect in January, how- 
ever, increased to 325 from December’s 275, and the 
number of workers involved rose from 75,000 to 80,000. 
New strikes: January 225, 50,000 workers; December 
125, 30,000 workers. 
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Recognition and Jurisdictional Strikes 


Under Taft-Hartley 


By SIDNEY SHERMAN 


HORTLY AFTER the enactment of the 

Taft-Hartley Act,’ a Teamsters’ local 
established a picket line at the plant of 
Kaplan Rice Mills, Inc., in Louisiana. 
Kaplan had refused to recognize the union 
as the representative of its employees, in 
the absence of appropriate proof that a 
majority of the employees desired the union 
to represent them and the union had not 
attempted to obtain certification by the Na- 
tional Labor Relations Board as the bar- 
gaining agent for the employees. In the 
course of the picketing, employees of a 
customer of Kaplan, approaching the mill 
in a truck, were deterred from crossing the 
picket line. In a decision which posed a 
grave threat to the labor movement in this 
country, the United States Court of Appeals 
for the Fifth Circuit, reversing the Na- 
tional Labor Relations Board, held that, by 
inducing the customer’s employees not to 
enter the mill on their employer’s business, 
the union had violated Section 8(b)(4)(A) 
and (B) of the Taft-Hartley Act.’ 


In condemning the traditional labor tactic 
in this case, the court pointed to the lan- 
guage of 8(b)(4), which makes it an unfair 
labor practice for a union or its agents: 


“ 


to engage in, or to induce or 
encourage the employees of any employer 
to engage in, a strike or a concerted refusal 
in the course of their employment to use, 
manufacture, process, transport, or other- 
wise handle or work on, any goods, articles, 
materials, or commodities or to perform 
any services, where an object thereof is: 

“(A) forcing or requiring any em- 
ployer or other person to cease using, sell- 
ing, handling, transporting, or otherwise 
dealing in the products of any other pro- 
ducer, processor, or manufacturer, or to 
cease doing business with any other person; 

“(B) forcing or requiring any other em- 
ployer to recognize or bargain with a labor 
organization as the representative of his 
employees unless such labor organization 
has been certified as the representative of 
such employees under the provisions of 
Section 9.” 

Construing the foregoing provisions literally, 
the court spelled out of the union’s conduct 
all the elements of a violation of 8(b)(4)(A) 
and (B)—namely, the inducement of the 
customer’s employees by the pickets to 
refuse in concert to perform services for 
their employer (at Kaplan’s mill), with the 





+61 Stat. 136 and following (1947), 29 USC 
Sec. 141 and following (1952 Ed.). 


he Developing Law 


2 International Rice Milling Company vv. 
NLRB, 18 LABOR CASES { 65,848, 183 F. (2d) 
21 (CA-5, 1950), rev’g 84 NLRB 360. 
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The author is a legal assistant to an NLRB member. 
The views expressed in this article do not neces- 
sarily reflect those of any member of the NLRB. 





objects of (1) forcing the customer to 
cease doing business with Kaplan (con- 
trary to 8(b)(4)(A)) and (2) forcing Kaplan 
to recognize the union without a Board 
certification (contrary to 8(b)(4)(B)). The 
court was not impressed by the evidence 
in legislative history which had persuaded 
the Board that Congress had not intended 
to outlaw picketing which, as in the case 
at bar, was confined to the separate prem- 
ises of the “primary” employer, whose 
labor policy was the target of the union’s 
action, but that Congress had intended 8(b) 
(4)(A) and (B) to reach only picketing at 
the premises of neutral or “secondary” em- 
ployers, whose only offense was that they 
were engaged in business dealings with the 
primary employer.’ Ignoring this legisla- 
tive history, the court asserted, in effect, 
that any union action which was in terms 
proscribed by the statute, whether occurring 
at the premises of primary or secondary 
employers, was unlawful. 

Upon review, the Supreme Court de- 
clared that the fact that the picketing was 
confined to the premises of Kaplan, the 
primary employer, was a “significant” factor 
in evaluating the legality of the picketing 
but the Court did not agree with the Board 
that that factor was “conclusive.” The 
Court did, however, agree with the Board’s 
conclusion that the picketing was lawful, 


relying on a theory that had not been 
litigated below—namely, that the pickets’ 
appeals to the customer’s employees to 
respect the picket line at the mill did not 
call for “concerted” action, as distinguished 
from individual action.* It is not clear from 
the opinion, and commentators have been 
at a loss to explain, under what circum- 
stances, if any, the Supreme Court would 
consider picketing to constitute inducement 
to engage in concerted action. 

Whatever its technical deficiencies, the 
Supreme Court’s action saved the day for 
labor’s most cherished economic weapon 
—the right to implement its demands upon 
an employer for recognition or other bene- 
fits by calling a strike and establishing a 
picket line at the scene of his operations. 
While the Court refused to rule directly 
that the union’s action in the Rice Milling 
case was privileged because of its proximity 
to the Kaplan mill, the practical effect of 
the Court’s view that an appeal to respect 
a picket line does not call for concerted 
action is to grant immunity from 8(b)(4) 
(A) and (B) to virtually all primary picket- 
ing. That this is the effect of the Supreme 
Court’s ruling in the Rice Milling case has 
been recognized by lower federal courts,’ 
and in no case decided since Rice Milling 
has the Board or a court held that picketing 
or striking at the separate premises of the 





8 With regard to Sec. 8(b)(4)(B), in par- 
ticular, see H. Conf. Rept. 510, 80th Cong., 
1st Sess., p. 43 (also S. Rept. 105, 80th Cong., 
1st Sess., p. 22), disavowing any intent to out- 
law the ‘‘primary strike for recognition.’’ For 
a fuller treatment of this matter, see the 
author’s ‘‘Primary Strikes and Secondary Boy- 
cotts,"’ 5 Labor Law Journal 241, 243-244 
(April, 1954). 

4*NLRB v. International Rice Milling Com- 
pany, 19 LABOR CASES { 66,346, 341 U. S. 665 
(1951). 

5“Tt is well established by now that the 
right to strike includes peaceful picketing by 
the striking employees of the employer’s place 
of business, regardless of the damage to the em- 
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ployer’s business resulting therefrom.'’ (United 
Brick & Clay Workers v. Deena Artware, Inc., 
22 LABOR CASES { 67,092, 198 F. (2d) 637 (CA-6, 
1952), cert. den., 344 U. S. 897, rehearing den., 
344 U. S. 919. See also NLRB v. Service Trade 
Chauffeurs, 20 LABOR CASES { 66,500, 191 F. (2d) 
65, 67 (CA-2, 1951), where, although finding 
violations of 8(b)(4)(A) and (B), the court 
stated that the Supreme Court's ruling in Rice 
Milling meant ‘‘that a union may lawfully inflict 
harm on a neutral employer, without violating 
Sec. 8(b)(4), so long as the harm is merely 
incidental to a traditionally lawfui primary 
strike, conducted at the place where the primary 
employer does business.’’ 
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primary employer, whether for recognition 
or any other cause and whether by a cer- 
tified or uncertified union, violated 8(b) (4) 
(A) or (B). 

Suppose that in the Rice Milling case 
the union, instead of merely picketing the 
Kaplan mill, pickets the warehouse of one 
of its customers for the purpose of inducing 
the warehouse employees not to handle 
Kaplan’s rice there. This picketing has 
the expected result of interrupting ship- 
ments from Kaplan to the warehouse. The 
union’s action in such a case has all the 
elements of a violation of 8(b)(4)(A) and 
(B) without any of the redeeming features 
present in the actual Rice Milling case. The 
union has induced the warehousemen to 
engage in a refusal to handle goods for 
their employer, the union’s objects being 
to force the customer to cease buying from 
Kaplan and, ultimately, to force Kaplan to 
recognize the union without a Board cer- 
tification. As the picketing is not confined 
to the premises of Kaplan, the primary 
employer, but extends to those of a neutral, 
the union cannot plead, as it did in the 
actual Rice Milling case, that its picketing 
falls within the area of privileged primary 
action recognized by the Board. It is dif- 
ficult to believe that the Supreme Court 
would find here, as it did in the Rice Milling 
case, that the appeal of the pickets is for 
individual, rather than concerted, action 
by the warehouse employees. It would 
seem clear that, in calling upon them not 
to handle the rice, the union is seeking to 
generate collective action. 

Suppose, again, that the picketing is con- 
fined to the premises of the primary em- 
ployer, Kaplan, but that these premises 
include a lot on which X, a building con- 
tractor, is erecting an addition to Kaplan’s 
mill. The picket signs are visible to X’s 
employees but state merely that Kaplan is 


unfair to the union. As a result, many of 
X’s employees quit work and he is forced 
to abandon the job. Does such picketing 
fall within the area of privileged primary 
action or forbidden secondary action? This 
is the so-called “common situs” problem. 

Suppose, finally, that the union sends 
pickets to follow Kaplan’s trucks and march 
around the trucks at their destination on 
the premises of Kaplan’s customers. As a 
result the customers’ employees refuse to 
unload the trucks. Is such picketing primary 
or secondary? This is the so-called “roving 
situs” problem. 

The answer so far given by the Board 
and the courts in the last two cases has 
been the same whether the picketing was 
for recognition or for any other object and 
whether the violation alleged was of 8(b) 
(4)(A) or (B) or of both. In a series of 
cases beginning with Schultz Refrigerated 
Service, Inc.,5 the Board articulated the rule 
that roving-situs and common-situs picket- 
ing does not contravene 8(b)(4)(A) or (B) 
provided that such picketing meets certain 
tests, of which the following are the most 
significant: 

(1) The picketing is strictly limited in 
time to the operations of the primary em- 
ployer at the common situs or to the sojourn 
of his vehicle at the roving situs." 

(2) The picketing is limited to places 
reasonably close to such operations or 
vehicle.® 

(3) In their signs and utterances, the 
pickets avoid any implication that their 
dispute is with any neutral at the common 
or roving situs.’ 

(4) In the case of roving-situs picketing, 
the primary employer does not have in the 
same metropolitan area any separate, per- 
manent establishment which can be effec- 
tively picketed.” 





®87 NLRB 502; Moore Dry Dock Company, 
92 NLRB 547. For a more detailed discussion 
of these cases, see work cited, footnote 3, at 
pp. 249-253. 

7For example, Sterling Beverages, Inc., 90 
NLRB 401; Service Trade Chauffeurs, 97 NLRB 
123, 125, enforced, 22 LABOR CASES { 67,230, 199 
F. (2d) 709 (CA-2, 1952); Kanawha Coal Oper- 
ators, 94 NLRB 1731, 1733, note 6, enforced, 22 
LABOR CASES { 67,078, 198 F. (2d) 391 (CA-4, 
1952), cert. den., 344 U. S. 876. Where the dis- 
pute involves terms of employment of plant 
employees, and not of truck drivers, the em- 
Ployer’s trucks are not subject to roving-situs 
Picketing. (Western, Inc., 93 NLRB 336; Kana- 
wha Coal Operators, above.) Conversely, where 
the dispute involves matters relating to truck 
drivers, the employer’s installation work at a 
construction job is not subject to common-situs 
picketing. Otis Massey Company, Ltd., 5 CCH 
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Labor Law Reports (4th Ed.) { 52,121, 109 
NLRB, No. 61. . 

8 For example, Service Trade Chauffeurs, cited 
at footnote 7; Moore Dry Dock Company, cited 
at footnote 6. 

* For example, Richfield Oil Corporation, 95 
NLRB 1191, 1192-1193; Hoosier Petroleum Com- 
pany, Inc., 106 NLRB, No. 111; Pittsburgh Plate 
Glass Company, 5 CCH Labor Law Reports (4th 
Ed.) { 52,368, 110 NLRB, No. 84; Brotherhood 
of Painters, Decorators and Paperhangers of 
America, Local Union No. 17380, 5 CCH Labor 
Law Reports (4th Ed.) { 52,255, 109 NLRB, 
No. 166. 

10 For example, Washington Coca-Cola Bottling 
Works, 107 NLRB, No. 104; Thurston Motor 
Lines, Inc., 5 CCH Labor Law Reports (4th 
Ed.) { 52,380, 110 NLRB, No. 122. This limita- 
tion does not apply to common-situs picketing. 
(Pittsburgh Plate Glass Company, cited at 
footnote 9.) 
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Effect of Certification 


As we have seen, 8(b)(4)(B) specifically 
bars secondary action by a union to obtain 
recognition prior to receipt of a Board 
certification. If the union has been cer- 
tified, 8(b)(4)(B) clearly does not apply. 
It is not so clear, however, that the union 
would not still run afoul of 8(b)(4)(A) if 
it sought to obtain recognition through sec- 
ondary pressures. This question seems still 
unsettled. 


In support of the view that the (A) 
clause would still apply to such secondary 
pressures, it may be urged that—as pres- 
ently construed—that clause, standing by 
itself, bars all secondary action without 
exception; that, while the (B) clause ex- 
empts from its operation secondary action 
by a certified union to obtain recognition, 
it does not necessarily follow that Congress 
intended to exempt such action from the 
scope of the (A) clause as well; and that 
Congress, in fact, failed to insert such an 
exemption into the (A) clause, as it very 
easily could have done had it wished, and it 
must be presumed that this omission was 
intended.” 


Proponents of the contrary view that 
neither clause applies to secondary action 
for recognition by a certified union reason 
as follows: 


The (B) clause expressly saves secondary 
action for recognition by a certified union. 
What would be the point of this dispensa- 
tion if such action were still deemed to be 
subject to the general interdiction of sec- 
ondary action in the (A) clause? The 
ordinary presumption is that Congress does 
not intend to do a vain thing. How can 
it be supposed, then, that Congress intended 
to condemn in clause (A) what it expressly 
saved from condemnation in clause (B)? 
Moreover, there is persuasive evidence in 
legislative history that Congress intended 
the (B) clause to operate as an exception 
to, or limitation upon, the (A) clause. 


The conference report, in referring to 
8(b)(4)(B), states that that provision “cov- 


ered strikes and boycotts conducted for the 
purpose of forcing another employer to 
recognize or bargain with a labor organiza- 
tion that has not been certified as the exclu 
sive representative. It is to be observed 
that the primary strike for recognition 
(without a Board certification) was noi 
prohibited. Moreover, strikes and boycotts 
for recognition were not prohibited if the 
union had been certified as the exclusive 
representative.” (Italics supplied.)” 


The fact that the authors of the confer- 
ence report did not qualify the foregoing 
underscored language by noting that sec- 
ondary boycotts to force recognition of a 
certified union were, nevertheless, outlawed 
by 8(b)(4)(A) strongly suggests that they 
regarded 8(b)(4)(B) as superseding 8(b) 
(4)(A) on that point. It would seem to have 
been disingenuous, to say the least, for the 
conferees to give certified unions assurance 
that they had nothing to fear from the 
(B) clause if they were still under the 
interdiction of the (A) clause. Finally, if 
the (B) clause is not to be construed as an 
exception, albeit an inartistic one, to the 
(A) clause, what other function does it 
have? It is true that the (B) clause specif- 
ically condemns secondary action by un- 
certified unions to obtain recognition, but 
it is difficult to conceive of a case where the 
conduct banned by the (B) clause would 
not also be violative of the (A) clause.” 
Thus, the (B) clause, if it is not an excep- 
tion to the (A) clause, serves only to flog 
a dead horse. 


One has to choose, then, between a con- 
struction of the (B) clause which would 
render it redundant—merely a partial echo 
of the broad proscription in the preceding 
clause—and one which would treat it as 
an ineptly drafted limitation upon the pre- 
ceding clause. On the whole, the latter 
view seems preferable, particularly in the 
light of the legislative history discussed 
above. However, in the one case in which 
the matter was litigated, this “exception” 
theory was rejected “*; but the court failed 

(Continued on page 267) 





11 See United Brick & Clay Workers v. Deena 
Artware, Inc., cited at footnote 5. 

2 Reports cited at footnote 3. 

%TIt has been suggested that the (B) clause, 
unlike the (A) clause, was especially designed 
to reach secondary action against a neutral 
which did not involve any disruption of business 
dealings between the neutral and the primary 
employer. See the Board's brief filed with the 
Supreme Court in the Rice Milling case, cited 
at footnote 5. To illustrate, an uncertified 
union, to obtain recognition by X, pickets the 
plant of Y, who has no business relations with X 
but is in a position to exert moral or social 
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pressures on him. This rationalization of the 
(B) clause presupposes that the (A) clause 
would not apply in the example given because 
the picketing does not have as an object the 
interruption of business dealings between X 
and Y. However, this assumption is not sound. 
The picketing of Y’s plant in the case supposed 
would still run afoul of 8(b)(4)(A), because a 
necessary object of such picketing would be to 
disrupt Y’s normal business relations with his 
suppliers or customers. 

14 United Brick & Clay Workers v. Deena Art- 
ware, Inc., cited at footnote 5. 
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From Guaranteed Annual Wages 


to Income Security 


By S. HERBERT UNTERBERGER 


JHEN THE WORDS “guaranteed an- 
nual wage” are used, they conjure up 
a picture. To the usual worker, the picture 
is one of the good life—where, at least 
for a year, the fear of a substantial reduc- 
tion in income, due to no fault of his own, 
is eliminated. For that year, he believes 
that he would be pretty sure that he could 
meet his rent, mortgage and tax pay- 
ments; he could pay the installments on 
the car; and the family might even indulge 
itself a bit in the way of clothes, home 
furnishings or an extra week or two at the 
seashore. He could even feel a little like 
a front-office man. 


To most employers, the picture is a 
morbid one indeed. It involves the fear 
of being saddled with a new, immeasurably 
greater fixed cost. For a year at least—but 
realistically, for much longer—he will be 
driven to find markets which he fears are 
not there, not only because the bondholders 
must be paid and the dividend rate should 
be maintained to prevent the stockholders 
from joining forces with Robert Young or 
Louis Wolfson or their imitators, but also 
because now the weekly payroll, that biggest 
cost of all, will not go away. It must be 


Guaranteed Annual Wages 





THE TERM ‘‘GUARANTEED ANNUAL 
WAGE" INCLUDES A WIDE VARI- 
ETY OF ARRANGEMENTS, EACH OF 
WHICH IS AN ATTEMPT TO INSURE 
A MEASURE OF INCOME SECURITY 





hurdled week after week after week—long 
after business has fallen off. 


To arrive at their extreme conclusions, 
both the workers and the employers have 
done the very logical thing of assuming 
that the words “guaranteed annual wages” 
mean exactly what they say, namely, that 
for the period of a year, each employed 
worker is guaranteed his regular wage. If 
he is paid weekly, this would involve a 
guarantee of 52 consecutive pay checks, 
none of which is for less than what he 
would receive for working the regular 
number of weekly hours. 


They have been encouraged in this belief 
by the propagandists of both sides. The 
pros, primarily out of the union camp, have 
frequently permitted their enthusiasm to 
lead them to likening workers covered by 
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The author is head of his own firm of industrial and 
labor economists (Philadelphia and Washington, D. C.). 
He is a consultant on guaranteed wage problems and has 
lectured on the subject; was principal staff member 
of the federal government's Guaranteed Wage Study; and 
was Chief of Case Analysis, National War Labor Board, 
when the guaranteed wage issue was first before it. 















guaranteed wage plans to top corporation 
executives, at least from the standpoint of 
income security. The antis, primarily out 
of the heavy industry bastion, have fre- 
quently permitted their antagonism to lead 
them to imagining workers covered by 
guaranteed wage plans as being satisfied 
to live in idleness on their guarantees while 
the employer “sweats it out”—from which 
it is but a short jump to equating the adop- 
tion of guaranteed annual wages with the 
demise of free enterprise and domestic 
capitalism. 


To destroy this propagandist’s heaven 
by comparing its features with the known 
facts may be an act of cruelty to special 
pleaders, but it is essential if progress is 
to be made toward a realistic consideration 
of guaranteed wages. Two things are known: 


(1) Of the significant guaranteed wage 
plans currently in operation, none provides 
such an unalloyed 100 per cent guarantee 
of annual wages. 


(2) Of the current proposals for guaran- 
teed wages, very few still include such a 
100 per cent guarantee. 


Best-Known Plans Fall Short 
of 100 Per Cent Guarantee 


No discussion of guaranteed wages is 
complete without some reference to the 
“big three” of guaranteed wage plans— 
those in operation at the Procter & Gamble 
Company, soap manufacturers, the Nunn- 
Bush Shoe Company, shoe manufacturers, 
and George A. Hormel and Company, meat 
packers. 


The Procter & Gamble employment 
guarantee plan, established August 1, 1923, 
is one of the oldest in the country. Al- 
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though several changes, which had the 
effect ‘of lightening the burden of the origi- 
nal guarantee assumed by the company, 
have been made in its provisions, its essen- 
tial features today are not very different 
from what they were over 30 years ago. 
That the company guarantees something 
less than full-time wages to all its em- 
ployees is clear from the facts that: 


(1) The plan applies only to hourly paid 
employees who have completed 24 con- 
secutive months of employment with the 
company. 


(2) It guarantees to these covered em- 
ployees 48 weeks of regular employment, 
or its time equivalent, in a calendar year. 
Overtime work would be counted against 
the guarantee under the “time equivalent” 
clause, thereby reducing the number of 
weeks below 48. 


(3) The company reserves the right to 
transfer any employee to any work other 
than that at which he is regularly employed 
and to compensate him in accordance with 
the wage rate for the work to which he 
has been transferred. Since he is likely to 
be transferred to lower-paid work, this 
means that he is not guaranteed his regular 
earnings. 


(4) The company also reserves the right 
to limit the hours of work to 75 per cent 
of the established workweek. By exercising 
this right, in combination with the 48-week 
limitation, the’ company could reduce the 
guarantee to 48 weeks of 30 hours, or only 
1440 hours per year—the equivalent of 36 
full-time weeks. 


(5) Finally, although the company states 
that it is its intention to maintain the 
guarantee, it reserves the unqualified right 
to withdraw it at any time from its factories, 
or to terminate or modify it at any time. 
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The Nunn-Bush Shoe Company’s “share 
the production” plan was established in the 
Milwaukee plant in July, 1935. Over the 
years, it, too, had several changes made 
in its provisions but, generally, they were 
designed to adjust the plan to changed 
operating conditions, rather than to effect 
any fundamental alteration. This plan is 
very much less than a 100 per cent annual 
wage guarantee. A fact which is frequently 
overlooked is that the covered workers are 
not guaranteed any minimum amount—per 
week or per year. The plan follows: 


(1) It is limited to a management-union 
agreed-upon group of workers with greatest 
seniority. 

(2) These covered workers are guaran- 
teed only a continuous employment relation 
with the company; that is, if the plant 
operates, they must be employed and re- 
ceive a check each week, but the amount 
of the check is nct fixed. 


(3) All workers with two years’ service 
(generally, exceeding the number of cov- 
ered workers who have the employment 
relation guarantee) earn a predetermined 
percentage of the wholesale value of the 
output. As weekly drawings, each such 
worker is permitted to take 1/52 of his 
estimated annual earnings, plus a share of 
any surplus accumulated. If it appears that 
workers’ drawings will exceed earnings, 
the drawings are scaled down. 


While there is no stated guarantée of 
wages or employment, the combination of 
the employment relation guarantee, the 
method of wage payment, the fact that the 
company manufactures a product with a 
relatively stable demand and the fact that 
the company has from time to time ad- 
vanced money to cover temporary deficits 
when drawings were temporarily permitted 
to exceed earnings has produced the result 
that no covered worker has received less 
in any week than 37 times the preplan, that 
is, July, 1935, hourly wage rate. 


The Hormel guaranteed wage plan, insti- 
tuted in the early 1930’s, comes closest to 
a 100 per cent guaranteed annual wage. 
This is because: 

(1) The plan covers every production 
and maintenance employee, except a few 
part-time workers. 





(2) Each covered worker is guaranteed 
a pay check amounting to at least his 
hourly rate times the number of hours 
in his standard workweek every week of 
the year. Most of the employees are on a 
38-hour workweek. They may receive addi- 
tional pay under the wage incentive and 
profit-sharing system or from various fringe 
benefits. 


(3) Although the company has the right 
to transfer an employee, he must be paid 
at least his old rate for 52 weeks. 


On the other hand, because the plan 
qualifies for a special exemption under the 
wage-hour law, an employee may be re- 
quired to work longer than his standard 
hours during a workweek without any 
extra pay until he has exceeded the number 
guaranteed for the whole year, whereupon 
he receives the regular rate for any further 
hours. Furthermore, instead of receiving 
time and one half for hours worked in 
excess of 40 in any week, he receives such 
premium pay only for hours worked in 
excess of 53 in any week, or in excess of 
48 in any week in which he worked more 
than ten hours in a single day. The plan 
may be terminated by the company or by 
the union at the end of the labor year. 
Under the Hormel plan, a quite complete 
Wage guarantee is provided, but at the 
expense of foregoing overtime earnings 
which would otherwise be forthcoming. 


Only a few of the other known guaran- 
teed wage plans provide full-time annual 
wage guarantees for all, or nearly all, of 
the employees. The most comprehensive 
study of guaranteed wage plans was made 
in 1946, as part of the Office of War 
Mobilization and Reconversion’s Guaran- 
teed Wage Study.’ It showed that, out of 
the 196 guaranteed wage plans then oper- 
ating, only 38 plans in addition to the 
Hormel plan guaranteed full-time employ- 
ment, or wages for 52 weeks a year, to all 
workers upon hiring, or within 30 days or 
less. For the most part, these were plans 
operating in small establishments in rela- 
tively stable industries where the required 
employee complement was least likely to 
change. All but four of them covered 50 
or fewer workers; all but ten of them were 
in trade and service establishments. Some 
of the guaranteed wage plans negotiated 
since 1946 should be added to this group. 





‘Guaranteed Wages (report to the President 
by the Advisory Board, Office of War Mobiliza- 
tion and Reconversion, 1947). See Appendix C 
of the report, p. 289, for a report on the extent 
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and nature of guaranteed wage plans in the 
United States. See Appendix D of the report, 
p. 306, for detailed case histories of guaranteed 
wage plans. 
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For the most part, they are also found 
in the same kinds of establishments. 


Road from Wishful Goals 
to Realistic Proposals 


While the history of guaranteed wage 
plans can be traced back to the 1890’s, when 
plans are known to have been negotiated 
in the wallpaper, brewing and textile print- 
ing industries, their inclusion as a maior 
issue in collective bargaining dates back 
only to 1943 when, for the first time, guaran- 
teed annual wages were included in the 
long-range wage policy of the CIO. 


Shortly thereafter, the United Steelwork- 
ers of America, CIO, first demanded wage 
guarantees from the “big steel’? companies. 
Although that demand was not won then, 
or in subsequent negotiations when it was 
repeated, it continues to be a prominent 
goal of that union, and it has been taken up 
by other CIO unions. Also, several AFL 
unions, such as the Teamsters, the Electrical 
Workers and the nonoperating railroad 
unions, have joined the movement. Al- 
though no ‘major industry has yet agreed 
to a guaranteed wage program, not all of 
the demands have been met with rejections. 
Since the Guaranteed Wage Study’s report 
in 1947, additional plans have been nego- 
tiated in the sugar refining, warehousing 
and other industries. 


During this period of more than a dec- 
ade, during which guaranteed wages have 
persisted as a prominent labor relations 
issue, the demand itself has evolved, ma- 
tured and solidified. A review of the de- 
mands of the United Steelworkers of America 
illustrates this development. 


Back in 1943 and 1944, when the United 
Steelworkers of America made their initial 
demand for guaranteed wages in the basic 
steel industry, they proposed what appeared 
to be a relatively simple program, with the 
following features: 


(1) Every employee was to be covered 
by the wage guarantee. 

(2) All costs were to be met by the em- 
ployer. 

(3) For each week during the life of the 
contract (a two-year contract was being 
proposed), each employee was to receive 
a minimum weekly wage equal to 40 times 
his straight-time average hourly rate, cal- 
culated as follows (except when failure 
to receive this minimum was within the 
employee’s control): 


218 





(a) For employees employed on the ef- 
fective date of the contract, the straight- 
time average hourly rate for the preceding 
year, or that portion thereof during which 
he was employed by the company, plus any 
general wage adjustment, was to be used. 


(b) For employees subsequently em- 
ployed, the straight-time average hourly 
rate during the first three months of em- 
ployment was to be used. (Since this figure 
could not have been calculated until after 
three months of employment, this provi- 
sion may have implied a willingness to 
except from coverage employees with less 
than three months’ service.) 


This can be recognized as a demand for 
a 100 per cent guarantee of annual wages 
without any compensating offsets—a more 
comprehensive guarantee than that provided 
by any significant plan then in operation. 
It was proposed in a heavy capital goods 
industry, for which no past experience could 
serve as an adequate guide. 

It is unlikely that the union expected to 
win its dramatic and unprecedented demand 
the first time it was presented, either from 
the steel companies or from the National 
War Labor Board, which ultimately had to 
decide the case. In the context of the times, 
when the fear of postwar unemployment 
was beginning to develop, this unqualified 
demand was more akin to a wish for a 
better postwar world, or a goal for attain- 
ment.in that world, than a clearly thought- 
through proposal which could be adopted 
with confidence by practical men. 


That the National War Labor Board 
recognized this situation is clear from its 
opinion rejecting the demand, which said: 


“The facts set forth in the panel report 
indicate that this demand in its present form 
would, if granted, subject the industry to 
such serious financial risks . . . as to be 
unworkable. These risks could be re- 
duced by modifications and safeguards 
worked out through collective bargaining, 
but in the present state of the country’s 
information on the subject the Board is not 
prepared to impose such guarantees 
by order.” 


To fill in the gaps in “the country’s infor- 
mation on the subject,” the board recom- 
mended to the President that the whole 
question of guaranteed wage plans be studied 
comprehensively on a national scale by a 
specially appointed independent commis- 
sion. The President assigned the job to 
the Advisory Board, Office of War Mobili- 
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This is the first in a series of three 
articles treating of the guaranteed 
annual wage question which Mr. 
Unterberger has prepared for the 


Labor Law Journal. Subsequent is- 
sues of the Journal will carry articles 
on new proposals for income insur- 
ance and on the determination of the 
cost of a guaranteed wage plan. 





zation and Reconversion, which in turn set 
up a research staff, known as the Guaran- 
teed Wage Study, under the direction of 
Murray W. Latimer, then chairman of the 
United States Railroad Retirement Board. 


The findings of the Guaranteed Wage 
Study confirmed the National War Labor 
Board’s notion that granting the demand 
would involve substantial financial risks. 
On the basis of data available from 12 basic 
steel plants, that study estimated that, for 
the five-year period 1937-1941, the cost of 
meeting the demands would have amounted 
to about one sixth of total payroll. In 
many other industries as well, the estimated 
costs were found to be not inconsiderable. 


Since this matter of cost was obviously 
the paramount problem involved in guaran- 
teed wage plans, a large part of that study 
was devoted to an analysis of various 
methods for controlling and minimizing 
cost. Included among these were: 


(1) the recommendation that the em- 
ployer’s liability should be limited to a 
specified per cent of his payroll; 


(2) the suggestion that tax-exempt con- 
tributions should be made to a trust fund 
in good times, which would support guar- 
anteed payments in bad times; 


(3) the proposal of having employers 
supplement state unemployment insurance 
benefits, both as to the benefit levels and 
the duration of benefits. 


That study found that the co-ordination 
of unemployment insurance and wage guar- 
antees would provide a high degree of in- 
come security at costs which were regarded 
as feasible. An additional advantage would 
be that the laid-off worker would have to 


keep himself available for other suitable 
work by being required to maintain an 
active registration with the public employ- 
ment service. 


The next time the United Steelworkers of 
America prosecuted a full-blown demand 
for guaranteed wages was in 1951. That 
demand, which was ultimately presented to 
the Wage Stabilization Board, was signifi- 
cantly different from its predecessor. This 
time it was worked out in great detail; 
it was for far less than a 100 per cent 
guarantee of annual wages; and it bore 
ample evidence of the effect of the findings 
and recommendations of the Guaranteed 


Wage Study. In 1951, they proposed a 
program with the following principal 
features ”: 


(1) Employees with three years of con- 
tinuous service were to be covered—not 
every employee, as previously proposed. 


(2) The employers’ costs were to be 
limited to the agreed-upon rate of contribu- 
tion to a trust fund. Approximately seven 
cents per hour was suggested—far different 
from the unlimited liability previously 
proposed. 


(3) For each week in which the employee 
was laid off or terminated because of shut- 
down, up to a maximum of 52 consecutive 
weeks, the employee was to receive 30 times 
the standard hourly wage rate for the job 
class in which he worked more hours than 
any other during the preceding 13 weeks. 


(4) Out of the trust fund, the employee 
would be paid the difference between any 
state unemployment compensation benefits 
payable to him and his guaranteed amount. 


(5) An employee who had income from 
employment in a week in which he was 
eligible for benefits would be entitled to the 
difference between his income from employ- 
ment and his guaranteed amount plus $10. 


(6) To receive benefits, a covered em- 
ployee must be able to work and must be 
available for suitable work. 


This proposal was no longer just a 
statement of a wishful goal, but, rather, it 
was a first attempt at developing a realistic 
proposal for achieving income security in 
the basic steel industry. It was frankly a 
supplemental unemployment compensation 
program and was recognized as such by 
the Wage Stabilization Board, which com- 





*From A Guaranteed Wage Plan for the 
Workers in the Steel Industry, Union Exhibit 
No. 11, Wage Stabilization Board Case No. 
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D-18-C. Other less detailed union statements 
set forth slightly different features. 
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mented about the difficulty of estimating 
the cost of such a program and then chose 
not to rule on the demand, but referred it 
back to the parties for joint study. The 
proposal included no features designed to 
give employers a special incentive to stabilize 
employment other than the general proposi- 
tion that if costs turn out to be lower than 
expected, lower contribution rates might 
be negotiated. Because the demand for 
steel is a derived demand over which the 
producer can exercise very little control, 
there was little hope that employment could 
be stabilized. Therefore, it was concluded 
that income security was achievable only 
by adequate payments during periods of 
involuntary unemployment. Since unem- 
ployment compensation payments were re- 
garded as inadequate and an increase in 
those payments to an adequate level is un- 
likely, private plans for supplementing un- 
employment compensation were and are 
being pressed as the best available answer. 


Enter the Auto Workers! 


The United Automobile Workers, CIO, 
were late starters in the race for guaranteed 
wage plans. Although they did not begin 
serious study of the matter until 1951, they 
have become the most active proponents 
of the idea. 


They quickly concluded that “none of the 
existing Guaranteed Wage plans meet the 
needs of the workers in our industries.” 
They asserted that “any Guaranteed Wage 
program developed for UAW members 
must have these objectives: 


“To provide the strongest practical in- 
centives to employers to plan for regular, 
full-time, year-round employment for all 
seniority workers. 


“To provide regular income to those 
seniority workers when the employers fail 
to provide such employment.” (Seniority 
workers are those who have passed their 
probationary period.) 


As will be seen, although the United 
Automobile Workers did not adopt the 
features of any existing or proposed guar- 
anteed wage plans, they borrowed freely 
from them and from the Guaranteed Wage 
Study, and added a few features of their 
own in developing a proposal which they 
regard as especially appropriate to their 
industries. Their proposed program in- 
cludes the following principal features: 


(1) A guarantee for short workweeks. 
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This covers every worker. It is simply 
a guarantee that, unless a worker is notified 
in advance that ‘he is to be laid off for an 
entire week, if he is able to work and 
available for work, his employer is required 
to give him 40 straight-time hours of work 
or pay him for’them. The costs will be met 
by the employer on a pay-as-you-go basis. 


(2) A guarantee for full-week layoffs. 


(a) Every “seniority worker,” that is, 
every worker who has passed his probation- 
ary period, is covered. 


(b) For each full week in which he is laid 
off, with advance rotice, a covered worker 
will receive an amount sufficient to enable 
him to maintain the same living standard 
as when employed—the exact amount has 
not been determined, although, presumably, 
it will be something less than his previous 
weekly earnings—up to a maximum of one 
half of the number of weeks he received 
compensation as a seniority worker (other 
than full weeks of layoff for which he re- 
ceived guarantee payments), but in no event 
for more than 5Z consecutive weeks. 


(c) An employee would be paid the dif- 
ference between any state unemployment 
compensation benefits payable to him and 
his guaranteed amount. 


(d) An employee who has income from 
employment in a week in which he is eligi- 
ble for guarantee payments will be entitled 
to the difference between his actual earnings 
and his previous earnings from the guaran- 
teeing employer, but such weeks will not 
reduce the number of weeks for which he is 
entitled to guarantee payments. 


(e) The employer’s maximum costs are 
to be limited to an agreed-upon percentage 
of his current payroll. Part of this amount 
—limited to a specified lower per cent 
of payroll—is used to build up a reserve 
fund, out of which guarantee payments are 
to be made when the required payments 
exceed the employer’s maximum cost obli- 
gation. These costs can be reduced—even 
to zero. If employment of covered workers 
is stabilized, no guarantee payments need 
be made, and once the reserve fund is built 
up to the required size, no further contribu- 
tions to it are required. 


This last feature is, of course, the financial 
incentive provided for the employer to exercise 
his efforts to stabilize his employment. 


There is one other way available to him 
to reduce costs. That is to have the state 
unemployment compensation benefits liberal- 
ized to provide larger weekly benefits for 
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a greater number of weeks. The United 
Automobile Workers are frank to state that 
such employer cooperation toward the 
liberalization of unemployment compensa- 
tion benefits is one of the objectives of their 
program, 


The goal of the Steelworkers and Auto 
Workers Union is obviously the same—the 
achievement of income security for their 
members—but their approach is quite dif- 
ferent. The Steelworkers were prepared to 
rely almost exclusively on a plan for sup- 
plementing unemployment compensation. 
The Auto Workers lay much more stress 
on providing incentives for employment 
stabilization. This difference in approach 
flows directly from the fact that the Steel- 
workers assume that employment stabiliza- 
tion in their industry is unlikely because of 
the character of the derived demand for its 
output; the Auto Workers, who make 
products most of which are sold directly 
to the ultimate consumers, assume that, 
with effort, a measure of employment stabili- 
zation can be secured. But they do not 
disdain supplementary unemployment com- 
pensation where full-week layoffs of senior- 
ity workers are involved. They fully recognize 
the validity of the findings of the Guaran- 
teed Wage Study that co-ordination with 
unemployment insurance is a “must” if the 
costs of wage guarantees are to be brought 
within the range of. practical possibility. 


Has Traditional Approach 
Been Abandoned? 


The answer is that it certainly has not. 
Right alongside of the development of these 
newer ideas, various unions have been 
pressing demands for the more traditional 
types of guaranteed wage plans, and some 
of them have been winning their demands. 


The best-known victories are in the sugar 
refining industry, where the United Pack- 
inghouse Workers, CIO, in New York and 
the International Longshoremen’s Associa- 
tion in Philadelphia won what appears 
to be quite close to 100 per cent guarantees 
for all their regular employees. Also, the 
Teamsters union put on a drive in St. 
Louis, where they won guaranteed annual 
wages for the warehouse employees of a 
number of companies. For the most part, 
these were 2,000-hour guarantees for a basic 
crew, generally 50 to 60 per cent of the 
total work force. The Brown Shoe Com- 
pany in St. Louis was the outstanding 
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exception—all of the warehouse employees 
on the payroll as of a given date were covered) 


Income Security ls Watchword 


That the term “guaranteed annual wage” 
fails to describe very accurately the wide 
variety of arrangements to which it has 
been applied would be a minor difficulty if 
it did not lead to so much misunderstanding. 
The long-standing Procter & Gamble, 
Nunn-Bush and Hormel plans have rela- 
tively few comparable features. There are 
even fewer areas of comparability when 
they are placed alongside the supplementary 
unemployment compensation program pro- 
posed by the Steelworkers or the incentive 
to employment regularization being pressed 
by the Auto Workers. 


All of these diverse arrangements do have 
one thing in common, however. They are 
all attempts to secure a measure of income 
security. Perhaps it would be better to call 
them “income security plans.” 


The difference is more than just an im- 
provement in nomenclature; it involves a 
difference in attitude. A guaranteed annual 
wage plan sounds as if it ought to have 
certain designated benefits. It implies a 
high degree of rigidity. An income security 
plan, on the other hand, sounds as if it 
could have lots of flexibility and as if it 
could take into consideration, and be related 
to, the degree of income security which a 
particular establishment or industry could 
provide. This is the way these plans have 
developed in the past and are likely to 
develop in the future, regardless of what 
they may be called. 


If the experience to date with guaranteed 
wage plans and proposals proves anything, 
it proves that each arrangement must be 
designed around the special characteristics 
and idiosyncracies of the particular indus- 
trial relations situation in which it is to 
function. 


That the thinking has evolved from guar- 
anteed annual wages to income security is 
an especially healthy development. It means 
that it has evolved out of the slogan stage 
to the point where the real issue can be 
met—the real issue being the degree of 
income security which American industry 
can feasibly provide. 


The newer proposals have understood 
this. How they have tried to tailor their 
proposals to avoid at least the most obvious 
employer objections will be the subject of 
the next article in this series. [The End] 
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ECTION 8(b)(4)(A) of the Labor Man- 
agement Relations Act of 1947* in its 
broadest scope makes an unfair labor prac- 
tice of any conduct which “encourage[s] 
the employees of any employer to engage in 
a concerted refusal to perform 
any services where an object thereof is: 
(A) .. . requiring . any employer or 
other person to cease doing business 
with any other person.” 


This statute, if taken alone and at face 
value, would inhibit nearly all strikes? But 
its draftsmen, it seems clear, sought by their 
wording of Section 8(b)(4)(A)* to prohibit 
secondary boycotts—as they understood such 
conduct—and no more. The National Labor 
Relations Board and some courts have rec- 
ognized this intent by finding a distinction 
between “primary” and “secondary” em- 
ployers, with the statutory ban held ap- 
plicable to the picketing of the latter only.‘ 


Certain other limitations on the broad 
statutory language are suggested by its very 
terms. Thus, “consumer boycotts” have 
been held lawful on the ground that by their 
very nature they are not encouragements to 
any employee to refuse to work for his em- 
ployer, but merely encouragements to a 
buyer to cease buying and, therefore, such 


By MARTIN MARKSON 
Member of the New York Bar 


“To Cease Doing Business’ 


activities do not fall within the statutory 
proscriptions.° 


Picketing of an allied or non-neutral em- 
ployer, it has been held, is also free of the 
ban of the statute.° An allied or non-neutral 
employer is not “doing business,” in the 
statutory sense, with the employer having 
the primary dispute, according to these de- 
cisions. Appeals, therefore, to the employees 
of the allied or non-neutral employer to 
cease working could not have as an object 
the causing of the non-neutral to cease 
doing business with the primary employer, 
if they were not doing business in the first 
instance. If we suppose, however, that 
instead of being allied with the primary em- 
ployer, a secondary employer has no rela- 
tionship whatever, business or otherwise, 
with the primary employer, will picketing 
of the secondary employer be lawful if its 
object is to have the secondary employer 
somehow influence the primary employer to 
settle his labor dispute? 


Neutral though he be, such a secondary 
employer would have no relief under a 
plain reading of the language of the act. 
If no business relationship whatever be in- 
terrupted between the secondary and the 
primary employer, then the picketing here 





161 Stat. 141 (1947), 29 USC Sec. 158(b) (4) (A). 
Section 303(b)(4)(A), 29 USC Sec. 187(b)(4)(A), 
is precisely the same as the quoted portion, 
but makes such conduct the subject of a damage 
suit. This article is equally applicable to both 
sections. 

2 International Rice Milling Company v. 
NLRB, 18 LABOR CASEs { 65,848, 183 F. (2d) 21 
(CA-5, 1950), reversed on other grounds, 19 
LABOR CASEs { 66,346, 341 U. S. 665 (1951). The 
reasoning of the Fifth Circuit was not touched 
by the Supreme Court. The lower court found 
that the picketing members of a striking union 
who sought to prevent employees of a customer 
from crossing their picket line at the struck 
plant and from entering that plant had violated 
Section 8(b)(4)(A). The Supreme Court, in 
reversing, ignored this question, and held that 


222 


no violation had occurred, since there was no 
concerted action to influence the customer's 
employees, but merely individual action. 

393 Congressional Record 3834-3835, 4198, 4436, 
6446 and 6859. 

*For example, Pure Oil Company, 84 NLRB 
315 (1949); Di Giorgio Fruit Corporation v. 
NLRB, 20 LaBor CASES { 66,391 (CA of D. C., 
1951), 191 F. (2d) 642, cert. den., 342 U. S. 
869 (1951). 

5 Hoover Company, 90 NLRB 1614 (1950): 
NLRB v. Service Trade Chauffeurs Local 145, 
20 LABOR CASES { 66,500, 191 F. (2d) 65 (CA-2, 
1951). 

6 Irwin-Lyons Lumber Company, 87 NLRB 54 
(1949); Douds v. Metropolitan Federation of 
Architects, etc., 14 LABOR CASES { 64,271, 75 F. 
Supp. 672 (DC N. Y., 1948). 
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What Does It Mean? 











DRAFTSMEN OF SECTION § 8jb)(4)(A) OF THE TAFT-HARTLEY ACT 
SOUGHT TO PROHIBIT SOME, NOT ALL, SECONDARY BOYCOTTS AND 


INTERPRETATION OF THEIR 


INTENT STILL NEEDS CLARIFICATION 





assumed, in our view, is not unlawful. While 
no case is squarely in point, commentators 
have argued that such is the plain and 
natural construction of the act.’ 

In terms of industrial-economic facts, 
such conclusion is also proper and logical, 
for the significant factor in the secondary 
boycott, barred by Section 8(b)(4)(A), is 
that it is directed against the secondary 
employer who has business relations with 
the primary employer. The statute cannot 
be concerned with any employer or a non- 
interested employer, despite its broad lan- 
guage. Its only concern is with the secondary 
employer who is either a buyer from or a 
seller to the primary employer. In the words 
of Judge Learned Hand, in J/nternational 
Brotherhood of Electrical Workers, Local 501, 
et al. v. NLRB, 17 Lapor Cases { 65,626, 181 
F, (2d) 34 (CA-2, 1950): 

“The gravamen of a secondary boycott is 
that its sanctions bear, not upon the em- 
ployer who alone is a party to the dis- 
pute, but upon some third party who has 
no concern in it. Its aim is to compel him 
to stop business with the employer in the hope 
that this will induce the employer to give in to 
his employee’s demands.” (Italics supplied.) 

Also, the United States Supreme Court in 
approving the picketing in NLRB v. Inter- 
national Rice Milling Company, Inc., distin- 
guished it, in these words, from the picketing 


it condemned in a decision handed down 
that very same day in NLRB v. Denver 
Building and Construction Trades Council, 19 
Lazpor Cases { 66,347, 341 U. S. 675 (1951): 


“The union [in the Jnternational Rice Mill- 
ing case] did not engage in a strike against 
the customer. It did not encourage con- 
certed action by the customer’s employees 
to force the customer to boycott the mill. 
It did not commit any unfair labor practice 
proscribed by Section 8(b)(4).” 

The holdings show, therefore, that the 
kind of activity which is proscribed is ac- 
tivity which encourages concerted action by 
a customer’s employees or a supplier’s em- 
ployees to force the customer or supplier 
to exert pressure on the primary employer 
to settle the primary dispute. But it is not 
every kind of pressure which is wrongful— 
only the pressure resulting from ceasing to 
do business is illegal. 

The secondary boycott is thus an eco- 
nomic weapon of a union which is trained 
upon the secondary employer (by causing 
industrial unrest in his labor force) which 
in turn will cause that secondary employer 
to exert economic pressure upon the pri- 
mary employer. The economic pressure of 
the secondary employer is the threat “to 
cease doing business with” the primary 
employer, Absent such a threat—either be- 
cause the two employers are so integrated 





7 See Charles H. Tower, ‘‘Secondary Boycotts: 
An Outline,’’ 5 Labor Law Journal 183, 187 
(March, 1954), where it is pointed out: 

“If the primary and secondary employers are 
not doing business with each other, then 
inducement of the employees of the secondary 


on 


To Cease Doing Business” 


employer is not unlawful under this particular 
section of the act. Consequently, the so-called 
sympathy strike, where there is no business 
relationship between employers is. not unlaw- 
ful.’’ 
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that they must be considered as one or because 
they do no business with each other—there can 
be no violation of Section 8(b) (4) (A). 
Would our conclusion differ if, as a 
result of a primary strike alone, the primary 
and secondary employers ceased doing busi- 
ness? May the striking union, once such 
business relationship ceased, picket the sec- 
ondary employer without violating the law? 


In only one case has this situation arisen 
—New York Shipping Association, 107 NLRB, 
No. 152 (1954). There the Board found the 
described picketing unlawful. The facts were: 


Local 333 of the International Longshore- 
men’s Association, a local union of tugboat 
and oil barge workers, went on strike for 
higher wages and better working conditions 
on February 1, 1953. No picketing took 
place. The tugboats were used to dock and 
undock ships in the Port of New York and 
to shift and move barges, lighters and other 
harbor craft from pier to pier. The tug- 
boat companies worked under contract with 
the steamship companies to shift the barges 
and to dock and undock ships. Those of 
Local 333’s members who worked on oil 
barges were by and large engaged in op- 
erating those barges which pumped fuel into 
ships for the ships’ own fuel supply. 


As a result of Local 333’s strike, all the 
operations of the tugboat companies and the 
oil barge operators ceased. There were no 
business dealings between such companies 
and the shipping or any other companies 
during the strike. 


On the fifth day of the strike, picketing 
commenced at numerous piers in the Port 
of New York, and, as a result of such 
picketing, longshoremen, checkers and other 
port workers refused to cross the picket 
lines and refused to work for their em- 
ployers, the steamship companies or the 
contracting stevedores. In addition, some 
drivers, who worked for independent truck- 
ing companies, refused to cross picket lines. 





The contracting stevedores and trucking 
companies never had business dealings with 
tugboat and oil barge companies. As to the 
shipping companies, all business dealings 
ceased before picketing commenced. Thus, 
no employee who had refused to cross a 
picket line was working for an employer 
who had any business dealings with the 
primary employers, the tugboat and oil 
barge operators. 


The novelty of the question presented was 
acknowledged by the NLRB trial examiner, 
Mr. Arthur Leff, who stated in his inter- 
mediate report, which the Board later adopted 
as its decision: 


“In one important respect this case dif- 
fers from illegal boycott cases that have 
previously come before the Board. Earlier 
cases have involved situations where an 
object of the secondary boycott, directly 
or indirectly, has been to require the ces- 
sation of business dealings with, or the 
handling or use of the product or service of, 
an employer against whom a union had a 
primary labor dispute or who was other- 
wise considered unfair. Jn the instant case, 
however, that could not have been an object. 
For, as found above, the tugboat, literage 
[sic], derrick and oil barge companies, 
against whom Local 333’s strike was con- 
ducted, had suspended their normal busi- 
ness operations for the period of the strike, 
and at the time of the picketing, none of 
the picketed employers was engaged, di- 
rectly or indirectly, in using their services 
or otherwise doing business with them, nor 
were they threatening to do so.” (Italics 
supplied.) 

The general counsel’s claim in the New 
York Shipping Association case was that the 
picketing was illegal because it had as its 
object to force or require the employers 
whose premises * were picketed (steamship 
companies and contracting stevedores), as 
well as other employers (trucking com- 
panies) whose business brought them on to 
the picketed premises to cease their normal 
operations at the places picketed, that is, 
to cease their business dealings among them- 
selves and with other employers with whom 
they normally did business at the picketed 
sites. And, further, the general counsel 
contended that such objective was not an 
end in and of itself, but rather a means of 
arousing in all the secondary employers an 
impetus to influence (presumably by non- 





* For the purposes of this article, we leave 
aside all the other issues of New York Shipping 
Association, such as the propriety of the picket- 
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ing of the piers, situs picketing, roving situs, 
etc., and we assume that the picketing was of 
the premises of secondary employers. 
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economic pressure only) the primary em- 
ployers in their labor disputes with Local 333. 

On the basis of the foregoing facts, the 
trial examiner and the Board concluded: 

“What, then, of the legal issue? Are such 
objectives proscribed by Section 8(b) (4) (A) 
though it does not appear that the picketing 
was aimed at forcing. a. refusal to use a 
product or service of, or to bring about 
a cessation of business dealings with the 
particular employers involved in the primary 
dispute? I am satisfied they are. Certainly, 
the objectives found fall within the breadth 
of the language of Section 8(b)(4)(A), 
literally read. It is true, of course, that 
the Board and the courts have recognized 
that Section 8(b)(4)(A) is not to be applied 
to every situation that may appear to fall 
within the four corners of a broad literal 
reading of its terms, for if given full scope 
it could reach out to ban even strikes and 
picketing that are primary in character. In 
view of the apparent conflict between an 
unlimited literal construction of Section 
8(b)(4)(A) and Sections 1, 7, and 13, it 
was necessary to turn to the legislative 
history to determine Congress’ intent, and 
from this it was readily determined that 
Section 8(b)(4)(A) was not designed to 
outlaw traditional primary action. See, The 
Pure Oil Company, 84 NLRB 315; Douds 
v. Metropolitan Federation of Architects, 75 
F. Supp. 672 (S. D. N. Y.). But though it 
is plain that primary action is to be ex- 
cepted from the scope of Section 8(b) (4) (A), 
there is nothing in the legislative history to 
warrant a conclusion that where secondary 
action is involved, Congress intended to draw 
a distinction beiween different kinds, so as to 
include some but not others. There is evi- 
dence, on the other hand, ‘that Congress, 
with the purpose of confining the area of 
economic conflict in labor disputes to direct 
disputants, intended Section 8(b)(4)(A) to 
condemn all action directed against or 
which has the effect of injuring the busi- 
ness of third persons not involved in the 
basic disagreement giving rise to the con- 
flict. . . . As that precisely is the situation 
here, and as Local 333’s action falls within the 
scope of the language of Section 8(b) (4) (A), 
I find, contrary to the Respondents’ argu- 
ment, that the illegal objective requirements 
of Section 8(b)(4)(A) have been sufficiently 
established.” (Italics supplied.) 

Does this decision effectively dispose of 
the issue of sympathy strikes? Does this 
decision put a brake upon the consumer 
boycott as an economic weapon? 

Do the Board and the courts now have an 
effective weapon for disposal of a situation, 


“To Cease Doing Business” 


for example, where one employer in an 
industry in California is struck and the 
employees of another wholly unrelated em- 
ployer in New York out of “sympathy” for 
the strikers cease work (assuming one 
could establish the causal relationship be- 
tween the two refusals to work)? Can it be 
that, under the broad theory of the Board, 
any and all “action directed against or 
which has the effect of injuring the busi- 
ness of third persons not involved in the 
basic disagreement giving rise to the con- 
flict” is illegal? 

To so conclude is to sweep away too 
cavalierly all history and meaning in Sec- 
tion 8(b)(4)(A) of the act and to sweep 
away the very cases cited by the examiner 
(Pure Oil and Douds v, Metropolitan Federa- 
tion). The holding in New York Shipping 
Association, above, it is believed, could lead 
to much mischief. An amendment has been 
made to the plain language of the statute, 
requiring that an object of the picketing, 
which is made unlawful, be to require the 
picketed employer “to cease doing business” 
with the empioyer having the primary labor 
dispute. Instead, the unlawful objective 
now is that the picketing require the second- 
ary employer to cease doing business with any- 
one. Economic pressure on the primary 
employer is no longer the test of illegality. 


At its earliest opportunity, the Board 
should look once again at this matter to 
see if, perhaps, a more meaningful reading 
of the act is not in order, a reading which 
will give due and proper weight to the role 
of economics: that the threats or induce- 
ments made to the secondary employer 
must be to some economic purpose. In 
reality, some potent force is necessary to 
accomplish in fact the influence of the 
primary employer by the secondary em- 
ployer. That force is the threat of, or the 
actual, interference with business relation- 
ships. Whatever influence a secondary 
employer may have on the primary em- 
ployer in the latter’s labor dispute, other 
than the influence flowing from the second- 
ary’s threat to cease doing, or actually 
ceasing to do, business with the primary 
employer, is of no moment, for unless there 
is an interruption of business dealings, or a 
threat to interrupt them, there should be 
no illegality. 

The law, as declared in New York Ship- 
ping Association, needs refinement to express 
properly the economics of the influence 
wielded by the secondary employer, and 
such expression cannot be by the salvo of 
an atomic cannon. What is needed is the 
sniper’s bullet. [The End] 
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ABOUT A THIRD OF OUR STATES HAVE TAKEN 





LEGISLATIVE MEASURES HAVING TO DO WITH 


State Regulation of Internal Union Affairs|_ 


ITH THE GROWTH of American 

labor unions has come, sporadically, an 
insistence from certain quarters that in- 
ternal aspects of unionism should be regu- 
lated by law. Some who sought such 
legislation have perhaps been motivated by 
a desire to hinder or repress unionism 
per se. Others no doubt have been moti- 
vated by a genuine concern for the protec- 
tion of the rights and interests of union 
members. Whether the regulation of in- 
ternal union affairs by law is desirable legis- 
lation is not a concern of this paper. Neither 
will this article seek to ascertain which 
motive lies behind most of such legislation. 
Rather, it is the purpose of this paper to 
portray recent trends in the enactment of 
the aforementioned legislation by the states 
and to depict the current status of such 
enactments. It is felt that this purpose is 
especially appropriate in a time when in- 
creasing jurisdiction over labor relations is 
being transferred to the states by the fed- 
eral government and its agencies. 


State Legislation in General 


It may be seen from the table at page 
228 that as of October, 1954, 16 states and 
the Territory of Hawaii had some form of 
legislation regulating or circumscribing in- 
ternal union affairs and activities. These 
states represent nearly every section of the 
nation—five being in the Eastern and New 
England sections, four in the Midwest, four 
in the South and three in the West. It 
further becomes evident upon an examina- 
tion of the table that the most highly indus- 
trialized and unionized states either do not 
have such legislation or possess it in milder 
form, while the less industrialized and 
unionized states utilize the greatest restric- 
tions both as to number and as to severity. 
Massachusetts appears to be an exception 
to this rule since she has numerous re- 
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strictions upon internal union activities al- 
though being an industrial state long familiar 
with the presence of labor organizations. 


The chart at page 230, dealing with the 
time of enactment of the various laws under 
discussion, discloses that the decade of the 
1940’s witnessed the greatest amount of 
activity in this area, with ten states passing 
laws during this period. The year 1943 ap- 
pears to have been the most active of all, 
with six states enacting legislation regu- 
lating internal union affairs. It may be 
significant that since 1947 only three states 
have passed such statutes. Whether this 
indicates a slackening of the trend de- 
veloped during the 1940’s is debatable. It 
may be observed, however, that the three 
most recent laws are very mild in form as 
compared with those of the 1940’s. 


In relation to the relative popularity of 
the different types of regulation, the table 
shows that the requirement by states of 
financial statements from unions heads the 
list, with eight jurisdictions having such 
requirements in their laws. The registration 
of union officials with state agencies is 
second in frequency of occurrence with seven 
states and/or territories incorporating this 
requirement. Six states are found regulating 
union dues, fees, assessments and fines. Five 
jurisdictions require that unions keep books 
of account, that annual reports be made by 
unions to the state and that union elections 
be regulated; while only four states forbid 
political contributions by labor organizations. 
In the miscellaneous category, the most 
frequently listed provisions are those re- 
quiring unions to pay an annual registration 
fee to the state and those prohibiting the 
use of work permits by unions. 

State laws will now be discussed more 
specifically and in detail, relative to each of 
the categories contained in the table. Court 
decisions of special importance will also be 
noted in the sections that follow. 
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Specific State Provisions 


Financial statements.—Eight jurisdictions 
insist upon financial statements being pro- 
duced by labor organizations in one manner 
or another: Alabama, Colorado, Hawaii, 
Kansas, Massachusetts, Minnesota, South 
Dakota and Wisconsin. In Alabama, a 
complete, itemized financial statement must 
be furnished both to union members and 
to the Department of Labor. Colorado re- 
quires that financial statements be furnished 
only to union members, while Hawaii in- 
sists that said statements be sent to union 
members within 60 days from the end of 
the union’s fiscal year. 


Kansas requires each union with 25 or 
more members to provide the state with a 
verified income statement and balance sheet 
annually. In Massachusetts, only unions of 
over 50 members need to file financial state- 
ments with the state, and the law notes that 
a duplicate of the statements sent to the 
federal government will suffice. Unions in 
Minnesota must send financial statements 
to members each year by July 1, while 
South Dakota law requires unions to fur- 
nish the secretary of state with annual 
financial statements which inciude the sala- 
ries of union officials. Finally, Wisconsin 
insists that unions send financial statements 
to each member within 60 days from the 
end of the union’s fiscal year. 


Books of account.—Four states and one 
territory require unions to keep books of 
account: Florida, Hawaii, Massachusetts, 
Oregon and Texas. Unions in Florida must 
keep accurate books of account which are to 
be open for inspection by any union mem- 
ber at reasonable times. Records which are 
adequate must be kept by labor organiza- 
tions in Hawaii and said records must include 
all financial transactions. Massachusetts 
law makes the stipulation that, in the event 
a union incorporates, records shall be kept, 


Regulation of Union Affairs 


and a periodic audit must be made thereof. 
Oregon’s statute provides for both union 
record-keeping and free access of members 


to the books of account. Texas’ provisions 
in this connection are quite similar to those 
of Oregon, except that the law requires the 
union to keep careful accounts. 


Annual reports to the state.—Reference is 
made here to the nonfinancial reports which 
are required annually of unions by four 
states and Hawaii. The states with such 
provisions are Alabama, Kansas, Massa- 
chusetts and Texas. Unions in Alabama 
must furnish a copy of their constitution 
and bylaws as they exist both in the local 
organization and in the national or inter- 
national organization. Any changes therein 
must be reported to the state within 30 
days. In addition, unions of 25 or more 
members must report to the membership 
and the state’s Department of Labor an- 
nually as to the names and addresses of 
union officers and business agents, salaries 
and other remuneration paid to officials, the 
dates of regular elections and a statement of 
all union properties, including cash. The 
law further requires the union to pay a $2 
reporting or registration fee, and any union 
failing to report as required loses its right 
to collect dues or fees within the state. 


Hawaii legislation requires each labor or- 
ganization to file with the labor relations 
board its name, the name and address of 
the secretary or other officer to whom 
notices may be sent, the date of organiza- 
tion and its affiliations, if any. Failure to 
make or to keep up to date this report will 
cause a union to be dropped from the 
board’s list of registered and recognized 
unions, 


The law of Kansas makes its mandatory 
upon the union to file its constitution and 
bylaws with the secretary of state if it 
wishes to operate under state law. Any 
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State Laws Regulating Internal Union Affairs and Activities, as of October, 1954 











Finan- 


State and cial 


Year of Law’s State- of Ac- Reports Elec- 


Prohi- 
Regula- Regis- bition Regula- 
tion of tration of 
Books Annual Union of Political Fees, 


Union Contri- 


Miscellaneous 




















Passage ments count to State tions Officials butions 
Alabama xX xX No work permit fee. 
1943 Unions pay $2 annual 
registration fee. 
Colorado X 
1943 
Florida X X Xx $1 annual registration 
1943 fee for, unions. 
Hawaii xX X xX Xx 
1945 
Kansas x X xX $1 license fee for busi- 
1947 ness agents. $2 filing 
fee for unions. 
Kentucky Any national or inter- 
1952 national with 100 or 


more members in state 
must have one or 
more duly chartered 
locals in state. 





Massachusetts X 
1947 




















Michigan X X 
1939 
Minnesota x Xx 
1943 
New Hampshire X 
1942 
New York Superintendent of In- 
1954 surance may inspect 
welfare funds any time 
he deems it necessary 
but at least once every 
five years. 
Oregon xX 
1938 
Pennsylvania = 
1943 





South Dakota X 
1952 











Texas xX xX X X* X No work permit fees. 
1943 Regulation of expul- 
sion and _ suspension. 
Utah xX 
1937 
Wisconsin xX 
1939 





* Parts of these provisions now unconstitutional. 


1 of article, and AFL v. Mann, cited at footnote 12. 
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See Thomas v. Collins, cited at footnote 


April, 1955 e Labor Law Journal 




















S. 
1- 


n. 


te 














change in the constitution or bylaws of a 
union must be reported to the state within 
30 days thereof. In addition, unions of 25 
or more members must report each year 
by February 1 as to the following: the 
name of the organization, the location of its 
office, and the names, addresses, salaries 
and other remuneration of officers and busi- 
ness agents, along with the date of regular 
election of officers. Massachusetts requires 
the president and secretary of every union 
with over 50 members to file an annual re- 
port, which includes the name and address 
of the union as well as information relative 
to its dues, fees, assessments and fines, with 
the Commissioner of Labor and Industries. 
In Texas, a statute requires each union to 
submit an annual report to the secretary of 
state relative to the following: the name and 
address of the organization, the names and 
addresses of local union officers; the name 
and address of state, national or interna- 
tional organizations, and the constitution 
and bylaws thereof, as well as annual 
changes therein. 


Regulation of union elections—In view 
of the amendments considered by Congress 
during 1954 relative to union strike votes, 
the regulation by states of union elections 
is of special interest to many. Five states 
now possess a legislative provision which 
regulates union elections in some manner. 
These states are Florida, Massachusetts, 
Michigan, Minnesota and Texas. The law 
in Florida provides that it shall be unlawful 
for anyone (1) to interefere with the union 
member’s right of franchise, (2) to prevent 
or prohibit the election of union officials, 
(3) to strike without a majority vote of all 
employees, (4) to conduct a union election 
without a secret ballot. Thus Florida’s pro- 
visions in this category are among the more 
detailed provisions to be found. 


Massachusetts law provides that, in the 
event a union chooses to incorporate, its 
bylaws must provide for the election of 
officials as well as for the election, admission 
and expulsion of members. The law notes 
further that no union member may be ex- 
pelled by less than a majority of the total 
union membership or by less than a three- 
fourths majority of those voting. The 1939 
enactment of Michigan provides that no 
strike or lockout may occur until the dis- 
pute has first been submitted to the state 
mediation board. If it subsequently be- 
comes apparent that the board will not 
be able to resolve the strike, it can then 
order a strike election in which the secret 
ballot must be used and in which all mem- 
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bers of the bargaining unit must be al- 
lowed to vote. No strike can ensue unless 
a majority of those voting at the election 
favor said strike action. 


The Labor Union Democracy Act of 
Minnesota provides for the election by 
secret ballot of union officers for terms of 
not over four years in length. The law also 
states that a plurality will be enough to 
elect an officer unless the union’s constitu- 
tion or bylaws provide for more stringent 
regulations. Multiple choice voting is per- 
missible under the law, but elections must 
be held prior to the termination of the in- 
cumbents’ terms of office. 


In this category, Texas has the most de- 
tailed regulations of all the states. The 
Labor Union Regulatory Act of Texas in- 
cludes the following election regulations: 
(1) All officers, agents, organizers or repre- 
sentatives of unions shall be elected by a 
majority of the members present; (2) an 
election by secret ballot must be held at 
least once each year; (3) a pre-election 
notice of at least seven days must be given 
to the membership, either by posting said 
notice in a place which is public to the 
membership or by announcement in regu- 
lar union meeting; (4) annual elections are 
waived if, for four years prior to the pas- 
sage of the law, a union, under its consti- 
tution and/or bylaws, held elections every 
three or four years and has not charged 
over $10 in initiation fees; (5) no alien or 
person convicted of a felony may be a union 
officer, except in cases of felony convictions 
wherein citizenship rights have been fully 
restored. 


Registration of union officials. — Seven 
jurisdictions require the registration of im- 
portant union officials with some state agency: 
Florida, Hawaii, Kansas, Massachusetts, 
Michigan, Texas and Utah. In Florida, the 
law requires the registration of the presi- 
dent, secretary, treasurer and business agents 
of the union, along with their addresses. 
Hawaii merely requires the submission of 
the name and address of the union secretary 
or other official to whom notices may be sent. 


Kansas’ provisions in this respect are 
more detailed and include the following: 
(1) Business agents must be licensed by the 
secretary of state at $1 per year; (2) no 
license will be issued to a business agent 
unless he is a citizen of the United States 
and unless his name, residence and length 
of residence in Kansas are stated in his 
application; (3) the business agent’s ap- 
plication for license must be signed by the 
president and secretary of the union, thereby 
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showing the agent’s authority to represent 
the organization; (4) the names, addresses, 
salaries and other remuneration of other 
union officers must also be filed. 


The law of Massachusetts merely pro- 
vides that the names and addresses of 
union officials must be filed with the Com- 
missioner of Labor and Industries, as does 
also the law of Michigan. Texas currently 
requires approximately the same filing pro- 
cedure of unions as do Massachusetts and 
Michigan. Originally, however, Texas’ law 
provided that, before doing any soliciting, 
a union organizer had to file with the secre- 
tary of state a written request for an organ- 
izer’s card, a provision stricken out by the 
United States Supreme Court in Thomas v. 
Collins.’ Utah’s enactment contains a provi- 
sion requiring unions to furnish the indus- 
trial commission with information including 
the names and addresses of local officials, 
and it requires further that all changes in 
said registration be reported within ten days. 


Prohibition of political contributions.— 
Despite the fact that the Taft-Hartley 
Law’s political-contributions ban, relative to 
unions, created considerable interest and 
controversy, only four states at present ban 
such contributions. These states are Massa- 
chusetts, New Hampshire, Pennsylvania and 
Texas. Since all the laws are quite similar, 
it will suffice here to state that they pro- 
hibit unions from making financial contribu- 





tions to the campaign funds of political 
parties and/or candidates. The provisions 
apply to primary and general elections alike 
and are matched by similar bans on con- 
tributions by corporations. 


Regulation of fees, dues, assessments and 
fines —Six states make an attempt to regu- 
late union practices relative to the raising 
of union funds: Colorado, Florida, Kansas, 
Massachusetts, Oregon and Texas. Colo- 
rado’s regulations in this respect consist of 
the following: Unions may not charge ex- 
cessive initiation fees or dues nor may they 
impose excessive, unwarranted, arbitrary or 
oppressive fines, penalties or forfeitures 
upon their members. 


Florida’s legislation in this category be- 
comes a little more specific when it states 
that no labor organization may charge an 
initiation fee of over $15. This is qualified, 
however, to the extent that the initiation 
fees in effect as of January 1, 1940, could 
be continued. Kansas law merely requires 
unions to file information with the state 
annually by February 1. This information 
includes initiation fees, dues and assess- 
ments of the union which were in effect 
during the preceding year. In addition to 
this requirement, Massachusetts insists that 
no fees, dues or assessments may be levied 
by a union which are not provided for in 
the constitution or bylaws of the organiza- 
tion. The law further states that reasonable 
fines will be permitted. 


The current law of Oregon in this con- 
nection provides that unions may charge no 
fees, dues, assessments or fines which will 
build up a fund which is unnecessarily high, 
relative to the legitimate activities of labor 
organizations. Texas’ legislation includes 
the largest number of provisions relative to 
union financial activities of all states herein 
being considered. The following items are 
contained in the Texas enactment: (1) 
It shall be unlawful for a union to collect 
any money from a member unless a receipt 
is given to him; (2) no fees may be col- 
lected for the privilege of working; (3) no 
union shall elect a person to membership 
merely to get his initiation fee; (4) no union 
shall drop a member or try to get an em- 
ployer to discharge one after collecting his 
initiation fee save for just and reasonable 
cause; (5) no work permit fee may be col- 
lected by a union from any nonunion mem- 
ber; (6) unions must furnish the state 
annually with data relative to fees, dues, 
fines and special assessments. 





19 LABOR CASEs { 51,192, 323 U. S. 516. 
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United Press Photo 


Rocks and dust from 2,000 years of 
quarrying operations have formed a 
white glacier of marble in the moun- 
tains near Carrara, Italy. The quar- 
rying industry is Italy's oldest. See, 
also, page 246. 





Miscellaneous provisions.—In addition to 
the above-categorized regulations of union 
internal affairs, many of a miscellaneous 
nature are found to exist in the enactments of 
several states. These will now be briefly 
discussed. 


Alabama provides that a union may not 
collect dues or fees if it fails to make the 
annual report to the state as required by 
law. Alaska forbids unions to discriminate 
against persons because of race, color, re- 
ligion or national origin. Arkansas requires 
any union representative who solicits adver- 
tising in the state to file with the secretary 
of state a surety bond, for the sum of $5,000, 
guaranteeing that the organization repre- 
sented will perform any contracts into 
which it enters. The surety bond must be 
accompanied by credentials from the organ- 
ization represented which are signed by the 
president and secretary thereof and bear the 
seal of the organization. 


A 1953 enactment in California deals with 
unions’ internal affairs in a protective manner 
by making it an offense for any person will- 
fully to wear a union button who is not 
entitled to do so. The Colorado Labor 
Peace Act provides that a union may not 
discriminate against members or prospec- 
tive members because of race, and that 
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members shall be entitled to full and detailed 
reports relative to all financial transactions 
from officers, agents or representatives. 
Connecticut also prohibits racial discrimina- 
tion on the part of unions. 

Kansas legislation contains a provision 
stating that no union may represent a bar- 
gaining unit if it discriminates against 
workers on account of race or color. The 
law further states that failure on the part of 
the union to file its constitution and bylaws 
with the secretary of state will keep a union 
from operating under Kansas labor laws. 


Kentucky makes it mandatory for any na- 
tional or international labor organization 
having 100 or more members in good stand- 
ing who live and work in the state to main- 
tain at all times one or more duly chartered 
and established local or subsidiary organ- 
izations within the state. A fine of not less 
than $1,000 nor more than $10,000 is the 
penalty for failure to obey this provision. 


Massachusetts provides that corporations 
may be formed under its charitable corpora- 
tion laws for the purpose of improving the 
conditions of employees relative to their em- 
ployment, subject to the approval of the 
Commissioner of Corporations and Taxa- 
tion. The purposes of such a corporation 
must be lawful and its bylaws must be 
consistent with the laws of the state. No 
bylaw may be repealed, adopted or amended 
unless notice of such action is given at a 
previous union meeting and unless said ac- 
tion is approved by the commissioner named 
above. 


Michigan law requires “foreign” or out- 
of-state unions to register. Since 1945, 
the State of New York has prohibited 
unions from discriminating as to member- 
ship on account of race, color, ete. During 
the past year, the State of New York 
passed a law providing that the state super- 
intendent of insurance may inspect union 
welfare funds anytime he deems it neces- 
sary but, in any event, at least once in every 
five years. 


Oregon also has a legislative provision 
against racial discrimination on the part of 
labor organizations. The law enacted by 
Texas provides that it shall be unlawful for 
a union to refuse to give prospective mem- 
bers a reasonable amount of time to decide 
upon the question of joining or not joining 
a labor organization. It is also unlawful in 
Texas for a union to expel a member, save 
for good cause, and then only upon the 
holding of a fair, public hearing after due 
notice has been given to the member in 
question and after he has been given oppor- 
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tunity to be heard. Any member expelled 
from a union without good cause may be 
ordered reinstated by any court of compe- 
tent jurisdiction. 


Action by Courts 


It is pertinent to this discussion to note 
some of the leading cases which have been 
brought to court in connection with the 
legislation under discussion. Such a review 
not only will indicate the degree to which 
such legislation has been challenged or up- 
held by the courts but also will bring to 
light the grounds used by the courts in sup- 
porting or rejecting said enactments. 


A few state laws or sections thereof have 
been declared unconstitutional by some of 
the nation’s courts due to the fact that they 
dealt with more than the one topic ex- 
pressed in the title of the law, a procedure 
which is forbidden by most state constitu- 
tions. In Alabama, for example, the .political- 
contributions prohibition with regard to 
labor unions was stricken out by the su- 
preme court of that state for this reason.’ 
In the same case it was held that the $2 
annual registration fee for unions was not a 
licensing requirement, and, therefore, did 
not limit the functions of unions within the 
state. The court also held in this case that 
the provision forbidding strikes which have 
not been approved by secret ballot of a 
majority of the workers in a plant was an 
“unreasonable restraint upon a minority 
group” to engage in an otherwise lawful 
strike. 


In a California case of 1947, it was held 
that compulsory assessment upon all mem- 
bers of a union to fight the proposed open 
shop amendment to the state’s constitution 
was a lawful act of a labor union and that 
suspension of a member for failing to pay 
his assessment was not an interference with 
the constitutional due-processs-of-law clause.* 
In one of the earlier cases relative to the 
law of Colorado, the United States Supreme 
Court held that Congress, by enacting the 
Wagner Act, “did not pre-empt the field of 
labor disputes and did not preclude state 
legislatures from enacting a union control 
law in the exercise of state police power.” * 








In the same case the Court upheld the dis- 
trict court of Colorado which had ruled that 
the law requiring the incorporation of labor 
unions was unconstitutional as a denial of 
civil rights and as a violation of the free- 
doms of speech and assembly as guaranteed 
by the federal Constitution. The strike vote 
provision in the law was also ruled out since 
it was considered to be inseparable from the 
provision which required incorporation by 
labor organizations. 


In 1945, the Supreme Court of the United 
States handed down a ruling relative to the 
Florida law, which held that (1) the report- 
ing requirement of the law was invalid since 
it conflicted with federal law to the extent 
that noncompliance with the provision pre- 
cluded union action within the state; (2) 
the provision preventing an unlicensed busi- 
ness agent from acting as a union repre- 
sentative under the Wagner Act was also 
held to be invalid on similar grounds.® 


A 1952 court ruling in Oregon held that 
members of a union may not resort to court 
action until all organizational remedies 
have been exhausted.’ Similar decisions have 
been handed down elsewhere. It was fur- 
ther held that where union regulations do 
not provide to the contrary, members may 
resort to court action to protect property 
rights without having exhausted organiza- 
tional remedies. 


A district court in Kansas ruled that the 
provision in the law of that state requiring 
a majority vote for a lawful strike was un- 
constitutional. The Idaho law of 1943, 
which regulated various aspects of union 
activity, was held to be unconstitutional by 
an Idaho court’ The law dealt with finan- 
cial reports by unions and limited union 
access to agricultural premises, among other 
things. Grounds for unconstitutionality con- 
sisted of the state constitutional provision 
that each law shall deal with only one topic, 
as expressed in the title. 


The circuit court of South Dakota® ren- 
dered invalid a provision which banned 
union activity on the premises of a ranch, 
farm or other agricultural establishments 
without the owner’s permission.: The court 
declared such a provision to be a violation 





2 Alabama State Federation of Labor et al. v. 
McAdory et al., 8 LABOR CASES { 62,191, 246 
Ala. 1, 18 So. (2d) 810 (1944). 

3 DeMille v. American Federation of Radio 
Artists et al., 13 LABOR CASES { 64,195, 31 Cal. 
(2d) 139, 187 Pac. (2d) 769 (1947). 

*AFL et al. v. Reilly et al., 9 LaABor CASES 
1 62,462, 113 Colo. 90, 155 Pac. (2d) 145 (1944). 

5 Hill et al. v. Florida, 9 LABOR CASEs { 51,208, 
325 U. S. 538; 65 S. Ct. 1373 (1945). 
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CaSsEs { 62,574, 60 F. Supp. 51 (DC Kan., 1945). 

8 AFL et al. v. Langley et al., 11 LABOR CASES 
{| 63,136, 66 Ida. 763, 168 Pac. (2d) 831. 
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of the rights of assembly and free speech. 
The financial statement section was held to 
be valid in the same case. 


In 1949, the Michigan Supreme Court 
overruled a lower court by upholding the 
constitutionality of the state law’s provision 
which requires a strike vote by a majority 
of the employees. The court stated that the 
provision in question was not repugnant to 
either the federal or the state constitution 
since the right to strike is not absolute. 
The court further stated that the right to 
strike is something more than the exercise 
of free speech and assembly since it encom- 
passes an element of cdercion. Therefore, 
said the court, the provision is within the 
police power of the state.” 


On March 31, 1950, the Rhode Island 
Supreme,Court upheld a lower court ruling 
which had declared the discharge of certain 
employees to be unlawful since the union 
had expelled them from membership with- 
out following the -procedures provided in 
the union’s constitution and bylaws." The 
court held that alternative methods of ex- 
pulsion cannot be used when organic law 
in the form of a constitution or a set of 
bylaws prescribes otherwise—even though 
custom and usage might seem to sanction 
the alternatives. Several provisions of the 
lengthy Texas law have been affected by 
court action.” Section 3d, relative to finan- 
cial statements, was ruled unconstitutional 
because the court said it imposed undue 
burdens upon unions not demanded by the 
public interest. Section 10a was held to be 
in violation of both the federal and state 
constitutions to the extent that it prohibited 
unions from collecting back dues, etc., from 
ex-servicemen wishing to reinstate their 
membership. Section 4a was held to be in 
violation of both the federal and state consti- 
tutions in that it regulated the elections of 
union officials, agents, organizers and repre- 
sentatives. Section 5 was ruled in error to 
the extent that it made the registration of 
union organizers a prerequisite to, or a 
limitation upon, the constitutional rights of 
free speech and assemblage as defined and 
considered by the United States Supreme 
Court in Thomas v. Collins.” Section 6, rela- 
tive to the filing of union contracts with 
the state, was held to be unconstitutional in 
that it placed a burden upon unions not 
necessary for the protection of any dis- 


closed public interest or to preserve free- 
dom of contract or to correct any declared 
abuses. Section 7, regulating the assessment 
of union dues, fees, fines, etc., was held to 
be unconstitutional. 


Summary 


It is evident from the foregoing discus- 
sion that approximately one third of the 
jurisdictions in the United States have 
taken measures designed to regulate the 
internal affairs and activities of labor organ- 
izations. As many have noted, these pro- 
visions go farther than those of a similar 
nature found in other industrial nations. 


Regulations of internal affdirs which seem 
to be most popular among the states are 
those dealing with the following: financial 
statements required of unions, the registra- 
tion of unions and their officials, the regula- 
tion of union elections and the regulation of 
financial activities of unions. 


Most of the laws discussed were passed 
during the decade of the 1940’s, with only 
four jurisdictions passing their laws prior 
to 1940 and only three enacting such laws 
after 1947. The bulk of the provisions, as 
well as the more stringent requirements, are 
to be found in the agricultural states of 
the Midwest, the South and the Southwest, 
while the more highly industrialized and 
unionized states either do not possess such 
legislation or do possess it in much milder 
form. 


The vast majority of the state laws 
herein discussed have received the approval 
of both state and federal courts although 
a few laws have been ruled unconstitutional 
and a few provisions have been stricken out 
of other laws. The most common justifica- 
tion for the legislation in question has been 
that it comes under the police powers of 
the respective states. 


As was stated at the outset, this paper 
attempts neither to evaluate the laws -now 
in effect relative to union internal affairs 
nor to venture any predictions as to future 
trends. If it has served to portray with 
reasonable clarity the trends of the past 17 
years in this area and to indicate the cur- 
rent status of such legislation, it has ful- 
filled its primary objective. [The End] 








%” UAW (CIO) v. McNally, 16 LABOR CASES 
{ 65,228, 325 Mich. 250, 38 N. W. (2d) 421 
(1949). 

11 Savard v. Industrial Trades Union of Amer- 
ica et al., 18 LABOR CASEs { 65,688, 76 R. I. 496, 
72 Atl. (2d) 660 (1950). 


Regulation of Union Affairs 


2 AFL et al. v. Mann et al., 9 LABoR CASES 
f 62,593, 188 S. W. (2d) 276 (Tex. Ct. of Civ. 
App., 1945). 

18 Cited at footnote 1. 















HIS STUDY REPRESENTS an evalu- 

ation of tripartite arbitration as per- 
formed by a state institution in an industrial 
state with a high level of industrial peace.* 
Since World War II, several states have 
created dispute-settlement agencies, and 
those already in existence have experienced 
ever-increasing work loads. More recently, 
interest in dispute-settlement agencies at 
the state level was greatly stimulated by 
efforts in Congress to transfer federal 
dispute-settlement responsibilities to the states. 


The Connecticut State Board of Media- 
tion and Arbitration was established in 
1895. During its earlier years, the board 
worked with extreme sincerity and dili- 
gence, but its accomplishments were few, 
largely because it represented a philosophy 
and technique which did not receive the 
acceptance of Connecticut industry and 
labor. The inability of the board to effect 
labor settlements and obtain the confidence 
of industry and labor led to a long period 
of inactivity for the board. From 1910 to 
1935, the board did not even function. The 
statute which authorized the board’s exist- 
ence remained unaltered and a board was 
regularly appointed every two years; how- 
ever, it never met to transact business and 
it never was called upon to help settle 
a labor dispute. With the advent of the 
“New Deal” and its labor legislation, there 
developed a high level of industrial unrest 
throughout the country. The people of 
Connecticut, realizing the seriousness of the 
situation and cognizant that there was no 
state agency capable of coping with the 
problem, clamored for protective legisla- 
tion. Out of this movement came a new 
board of mediation and arbitration in 1935. 


By A. D. JOSEPH EMERZIAN 


Assistant Professor 
of Industrial Administration, 
University of Connecticut 


———An Evaluation of a State Ti 


This board, except for some minor changes, 
is still in existence today. 


Board Functions 


The board is a six-member tripartite 
body whose members are appointed for 
six-year terms by the governor. Organiza- 
tionally, it occupies a quasi-independent 
status in the department of labor. It offers 
free arbitration and mediation service to 
industry and labor. 


Its arbitrations are all performed by 
three-member tripartite panels of the board. 
Members of the board also occasionally 
mediate important disputes. However, the 
bulk of the board’s mediations are serviced 
by a staff of mediators who never arbitrate. 


Findings 

Summary statement.—The board of me- 
diation and arbitration has performed, and 
is performing, a useful service toward the 
maintenance of industrial peace in the State 
of Connecticut. Its arbitrations have in- 
creased from an average rate of one per 
year to one per week in 1953, which is one 
measure of the increased acceptance of its 
work. The board has developed policies 
and procedures from its experiences and 
the experiences of other dispute settlement 
agencies, and has frequently evaluated these 
to effect greater speed, flexibility, economy 
and equity. In consequence, many improve- 
ments have occurred in the board’s opera- 
tions, particularly during the past five years. 


The major limitations of the board are 
found in its organizational characteristics 
as expressed in the statutes, and if further 





* This is a summary of the conclusions of a 
doctoral dissertation entitled ‘‘A Study of the 
Arbitration Activities of the Connecticut State 
Board of Mediation and Arbitration,’’ which has 
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been submitted to the Faculty of the New York 
University Graduate School of Business Admin- 
istration. 
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MANY IMPROVEMENTS HAVE OCCURRED IN THE OPERATIONS OF THE 
CONNECTICUT STATE BOARD OF MEDIATION AND ARBITRATION. ITS 
MAJOR LIMITATIONS, THE AUTHOR WRITES, ARE FOUND IN ITS OR- 
GANIZATIONAL CHARACTERISTICS AS EXPRESSED IN THE STATUTES 





improvement in the board’s operations is 
desired, these statutes must be altered. 


Free labor arbitration. — The State of 
Connecticut should continue to provide a 
free labor arbitration service. Sufficient 
evidence for this proposition exists in the 
practices of other states and the opinions 
of industrial relations authorities. Further- 
more, there is a logical basis for supporting 
this practice. Although a free arbitration 
service tends to stimulate the unnecessary 
use of arbitration (and there is reason to 
believe the board’s arbitration service has 
been used indiscriminately at times), the 
number of such cases has been quite small. 


There exists some feeling that the arbi- 
tration agency should charge a small admin- 
istrative fee to assist in defraying expenses. 
If this practice is adopted, the fee should 
be so low as not to preclude the use of 
arbitration by the smallest company or union. 


Arbitration organization.— The admin- 
istrative functions of the agency should 
continue to be performed by a tripartite 
board of six members. However, its arbi- 
trations should be performed by single 
arbitrators selected from a panel of arbi- 
trators to be maintained by the board. If 
the parties desire the luxury of tripartite 
arbitration, they should select and compen- 
sate their own zepresentatives, with the third 
member designated from the board’s panel. 

A panel of single arbitrators possesses 
certain definite advantages. It should re- 
duce the cost to the state of maintaining 
this arbitration sérvice. Furthermore, a 
panel of arbitrators will contain a variety 
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of skill and experience which should intro- 
duce more flexibility in arbitrator selection 
and, thereby, promote a higher level of ac- 
ceptability of the agency’s service. Finally, 
in all probability it will expedite the arbi- 
tration process. 


Place of board in state organization.— 
The labor dispute-settlement agency should 
remain within the labor department; how- 
ever, its status should be that of an inde- 
pendent division. This must be interpreted 
to mean that the agency has the authority 
to make its own policies, determine its own 
rules and procedures, select its own person- 
nel and prepare its own budget. 


Operation as a division within the labor 
department suggests certain advantages. It 
can solicit the advice and counsel of the 
commissioner of labor; it has available office 
and hearing-room facilities; and it has ac- 
cess to legal counsel and to statistical infor- 
mation and service. 


Method and length of appointment— 
board.—The members of the board should 
be appointed by the governor after con- 
sultation with the parties whose interests 
they represent. With a tripartite system, 
this means the labor representatives should 
be suggested by the Connecticut Federation 
of Labor and the state CIO council, and 
the industry representatives by the Con- 
necticut Manufacturer’s Association. The 
public members should be nominated by a 
representative of the governor after discus- 
sions with the three groups mention above. 
Although most states require senate ap- 
proval of the governor’s appointments, it 
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is recommended that this practice not be 
adopted, on the basis of keeping political 
influence to a minimum. Furthermore, no 
approval of appointmente by any group 
should be required. 

The length of appointment for board 
members should be reduced from six years 
to four. This shorter term facilitates the 
removal of members who may have preju- 
diced themselves, but it is long enough for 
members to acquire experience and make 
worth-while contributions. These appoint- 
ments should be staggered to maintain con- 
tinuity of policies and operations, and it 
should be possible for board members to 
succeed themselves. 


Method of appointment—panel of arbi- 
trators.—The board should appoint its panel 
of arbitrators without any requirements of 
prior consultation or subsequent approval. 
It is recommended, however, that industry 
and labor in the state be informally con- 
sulted at the board’s discretion from time 
to time regarding appointments. The board 
should assemble a panel of arbitrators con- 
stituting sufficient breadth of skill and ex- 
perience for the processing of all types of 
arbitration issues. Furthermore, the board 
should periodically audit the composition 
of its panel, and remove those who may 
have prejudiced themselves to the parties 
and those who no longer find it possible 
to serve. It should introduce new blood 
into the arbitration profession, and assign 
to these novices the less complex cases. 


Compensation — board and panel. — The 
rate of compensation for board members 
should be increased from $35 to $50 per day 
of service, in lieu of expenses. This rate 
should also be paid to members of the arbi- 
tration panel. The question will arise as to 
the caliber of arbitrators which this rea- 
sonably low compensation will attract. On 
this point, it is believed that there are 
enough qualified, public-spirited arbitrators 
who would be willing to serve. The experi- 
ence of the New Jersey Board of Media- 
tion offers optimistic evidence on this point. 

Obviously, it would be prohibitive for the 
state to compensate arbitrators at rates 
comparable to those which exist under 
private arbitration. If such an arrange- 
ment existed, there would be little reason 
for even the largest and wealthiest com- 
panies and unions not to use the state’s 
facilities, because they would be equivalent 
to those of the best private arbitration 
services. The purpose of the state agency 


is to offer arbitration service to those par- 
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ties who find it financially difficult to use 
private arbitration, and in no way should 
the state agency compete with private arbi- 
tration facilities which are already available. 


Qualifications of board.—The present board 
members appear to possess those attributes 
which are considered desirable in arbitrators. 
The two public members are experienced in 
labor relations and are sufficiently removed 
from the parties to maintain their imparti- 
ality. The representatives of labor and in- 
dustry are people of considerable prominence, 
with long experience in industriai relations. 
During the entire history of the board, al- 
most 75 per cent of the awards have been 
unanimous. This would indicate that the 
board, as a whole, has acted in a highly 
objective and impartial manner. 


Use of panel of independent arbitrators. 
—At the present time, the board maintains 
a panel of private arbitrators who have in- 
dicated a willingness to serve if called upon 
by the board. This list of arbitrators is sent 
to the parties when the board receives a re- 
quest to name or select an independent ar- 
bitrator for a particular dispute. After the 
arbitrator is mutually agreed upon, the board 
requests the parties to deal directly with 
that arbitrator with respect to fees, hearing 
arrangements and other procedural details. 
This service has not been used very frequently. 

It is obvious that if the arbitration struc- 
ture of the board is changed to include a 
panel of private arbitrators serving at state 
expense, there would be no necessity for 
continuing the service of assisting parties to 
select private arbitrators. Of course, this 
panel of independent arbitrators could serve 
as a nucleus for the formation of the new 
panel. However, if no organizational changes 
are expected, the board should continue to 
promote arbitration by assisting the parties 
in their selection of arbitrators. This serv- 
ice should not be encouraged, however, be- 
cause there exist adequate private arbitration 
agencies which offer this service. 


Mediation services.—The board should con- 
tinue to offer mediation services to parties 
in dispute, at its discretion, by a panel of 
the board or its mediation agents, or both. 
At the present time the board’s mediation 
agents are appointed by the commissioner 
of labor, subject to the advice and approval 
of the board. By agreement with the com- 
missioner, these agents are responsible to 
the board. No examinations are given for 
the position nor is the position within the 
state merit system. It is recommended that 
the mediators be appointed by the board on 
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the basis of open competitive examinations 
and that the successful candidates be in- 
formally cleared with industry and labor 
groups within the state. These appointments 
should be made within the state merit system, 
and the mediators should enjoy alli the rights 
and privileges of the system. No approval 
of these appointments is considered neces- 
sary or desirable. 


At the present time, the mediator’s salary 
range is $5,160 to $6,600. It is recommended 
that they be placed in the next higher grade- 
classification, which is from $6,360 to $7,500. 


Board’s secretary.—Inasmuch as the board 
is a part-time administrative body, it was 
necessary to provide a full-time person to 
administer the day-to-day operations of the 
agency. For this purpose, the commissioner 
of labor authorized a secretary for the board. 
The secretary is the representative of the 
board in the labor department, and has the 
authority to execute board policy. 


The board secretary has no authority over 
the mediation agents. He merely assigns 
cases to the agents and assists them in ar- 
ranging mediation meetings. The extent of 
the secretary’s supervision is limited to the 
office personnel. Whenever reasonably un- 
usual matters occur, the secretary contacts 
the board chairman for advice on procedure. 


The secretary is appointed by the com- 
missioner of labor on the basis of an ex- 
amination, and the position is within the 
state merit system. Organizationally, the secre- 
tary appears responsible to both the board 
and the commissioner of labor. 

It would appear desirable for the board 
to have a full-time administrator responsible 
for all the activities of the agency, including 
mediation. This person should be appointed 
by the board and be responsible only to the 
board, to be guided by the policies of the 
board. This arrangement would permit the ad- 
ministrator to make independent judgments 
on matters requiring immediate attention 
and would relieve the board chairman from 
the necessity of participating in a super- 
visory capacity on a fairly frequent basis. 
Such a structure would centralize authority 
and responsibility, which is a basic attri- 
bute of sound organization. 


The position should continue to be within 
the state merit system. It should command 
a salary greater than the amount recom- 
mended for mediators. 


Budget.—At the present time, the board 
does not participate in the formulation of its 
budget. All budgetary matters are handled 
by the commissioner of labor. 


Tripartite Arbitration 


There is little doubt that if the board is 
to be given, in fact, an independent status 
within the labor department and is to have 
full authority and control over its media- 
tors and other personnel, it must have full 
authority over its own budget. It is, there- 
fore, recommended that the statutes contain 
budgetary provisions comparable to those 
enjoyed by the state labor relations board. 


Jurisdiction—The board has the authority 
to mediate and arbitrate disputes involving 
unions and companies in the State of Con- 
necticut. It does not have the authority, 
however, to accept jurisdiction over disputes 
involving public employees. 

This is a statutory limitation and should 
be eliminated. The board’s services applied 
to these disputes can be just as valuable as 
applied to industrial disputes. 


Powers.—The board possesses the powers 
of issuing subpoenas and administering oaths. 
These powers are quite adequate for ar- 
bitration and are probably greater than is 
necessary for mediation. 


Rules.—The board has developed proced- 
ures for its arbitrations. These procedures 
should be elevated to the status of rules if 
the arbitration organization is changed to 
effect arbitration by a panel of single ar- 
bitrators, because it would represent one of 
the more important methods for controlling 
the quality of its arbitrations and for insur- 
ing a full and fair hearing for the parties. 

It is further recommended that a hand- 
book of mediation procedures be developed. 
This handbook would be of value to new 
mediators, and would assist in developing 
a science of mediation. 


Confidential nature of information.—The 
statutes require the board to hold confiden- 
tial all information submitted to it, and not 
to reveal such information unless specifically 
authorized by the parties involved. This statu- 
tory provision should be retained. Further- 
more, statutory provisions should be added 
specifically to exempt the board and its 
employees from being subpoenaed to testify 
in court or to release the board’s records. 


Relationship with Federal Mediation and 
Conciliation Service.—There exists a very co- 
operative arrangement between the FMCS 
and the board in mediating disputes over which 
both have jurisdiction. However, whether 
the duplication of effort and expense. is 
justified should be subjected to evaluation 
by additional research. 


Procedures and policies in arbitration ad- 
ministration.—The procedural sections of the 
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statutes concerning the board’s arbitrations are 
archaic, ambiguous and incomplete. They 
should be revised to conform more closely 
with the practices of the board as they 
exist today. 


If the present system of three-member 
tripartite arbitration is continued, the prac- 
tice of allowing each party to choose one 
representative from the board .for the arbi- 
tration panel should be continued. Further- 
more, there should continue to be a practically 
equal distribution of assignments between 
board chairman and deputy chairman. These 
public members should serve on the basis 
of their familiarity with the matter in dis- 
pute and their past experience with the 
parties, thereby providing the best possible 
occupancy in the panel chairmanship. 


The board acts immediately to process a 
matter into arbitration upon receipt of a re- 
quest, usually in the form of a demand. The 
initial step is to send a notification-of-case- 
acceptance letter which acknowledges the 
request for arbitration and asks the parties 
to select their representatives on the arbi- 
tration panel and to submit prehearing briefs 
and copies of their collective bargaining 
agreements. The time allowed for submis- 
sion of the above is ten days; this can be 
reduced to seven. The board should enter- 
tain the possibility of printing a standard 
demand for arbitration, which would contain 
the above information in the parties’ initial 
correspondence. If the practice of request- 
ing prehearing information is continued, these 
forms should include a “relevant contract 
clause” section. 


If the parties waive their right to select 
panel representatives, the secretary appoints 
the relevant panel members on the basis of 
their earliest availability. In requesting the 
parties to make their panel selections, it is 
recommended that a brief biographical sketch 
of the labor and industry members of the 
board be included so that the parties may 
have some basis upon which to make their 
selections. 


All hearings are scheduled for the board’s 
hearing rooms in the labor department, but 
the parties are allowed to transfer the hear- 
ings to other locations for their convenience 
and at their expense. This practice should 
continue as long as the board has its own 
hearing facilities and does not chargé an 
administrative fee. The high rate of post- 
ponements (42.5 per cent) would suggest 
that the board secure available dates from 
the parties before scheduling a hearing. The 
length of hearing-notice time (10.7 days) 
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appears more than adequate, and should be 
reduced whenever possible. 

When the draft of the award is received 
from the panel chairman, the secretary is- 
sues a fully heard notice to the parties. This 
practice is superfluous and, inasmuch as it 
is not a statutory requirement, should be 
discontinued. 

Stenographic records are made of all arbi- 
tration hearings for the board’s use and at 
the board’s expense. If the parties desire 
copies of the transcript, a charge of 25 cents 
per page is made. It would appear that 
there should exist more flexibility in the 
policy of recording hearings. Records should 
be made only if they are to be used for 
study in preparation for the executive ses- 
sion and award determination. If the parties 
desire transcripts in the simpler cases, they 
should bear the full cost. 


The practice of allowing the parties to 
submit summary briefs should be continued, 
but with restraint because of the delays 
which these cause in the processing of cases. 


Copies of the awards are distributed to 
the principals and to their attorneys, and 
one copy is filed with the clerk in the town 
in which the dispute arose. The statutory 
intent of filing awards with town clerks 
could be accomplished better by keeping 
awards on file in the board’s office, available 
for inspection. 

The time required by the board to process 
arbitration is as fast as, if not faster than, 
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that experienced in private arbitration. Evalu- 
ating all the administrative practices and 
procedures on the basis of flexibility, econ- 
omy and speed, the board’s rating is rea- 
sonably high. 


Procedures at arbitration hearings.—The 
board provides excellent facilities for its 
arbitration hearings. It assumes a serious 
attitude toward the submission agreement, 
and spends considerable hearing time in as- 
sisting the parties to formulate submissions 
which will directly resolve disputes. 


During the hearings, the entire assigned 
panel of arbitrators is present. The order 
of proof followed approximates the order 
prevailing in actions at law. The party initi- 
ating the arbitration generally offers its 
arguments and testimony first, and the ex- 
amination of witnesses proceeds with a mini- 
mum of interruption. After the examinations, 
cross-examinations are permitted. Technical 
rules governing examinations and cross-ex- 
aminations are not followed. The board 
frequently examines witnesses and requests 
additional evidence from the parties. There 
exists a liberal attitude toward the admission 
of evidence, and rigid adherence to legal 
rules of evidence is absent. Recesses are 
declared upon the initiative of the board or 
upon the request of one or both parties. 
Oral summaries and written summary briefs 
are allowed, and the hearings are concluded 
in a formal manner. 


The board does not accept evidence sub- 
mitted after the hearing unless the hearing 
is reopened or such material has been re- 
quested by the board, and it does not reopen 
hearings unless the new evidence is of such 
consequence as to alter the character of the 
award, or it seriously contradicts evidence 
which has been submitted. Whenever in- 
spections occur, the entire panel is present 
and both parties are invited to be in attend- 
ance and are notified of the time and place. 


The hearings are usually conducted in a 
manner which provides a maximum of in- 
formality, with little loss of order. The 
board generally maintains a high level of 
decorum, although occasionally its members 
engage in argument among themselves or 
with the parties. 


In conducting arbitration hearings, the 
hoard follows procedures which are accepted 
is standard under contemporary arbitration 
practice. Furthermore, it has been eminently 
successful in providing full, fair and com- 
plete hearings for all parties. 


Nature and form of awards.—The board 
iS required by statute to render ‘its awards 
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in writing. On the basis of the evident ad- 
vantages of the written over the spoken 
language, of the general practice of private 
and public arbitrators, and of the over- 
whelming weight of opinions of the parties 
and arbitrators, this practice should con- 
tinue. Opinions always accompany the board’s 
awards and, although this is not by statutory 
requirement, this practice should also continue. 


The current policy of permitting dissent- 
ing opinions should be continued, but written 
dissenting opinions should not be required. 
The board should give serious consideration 
to basing the authority of the award upon 
the signature of the panel chairman alone. 

The organization of the board’s awards 
is similar to that of those of other arbitra- 
tors. The elements are organized in a man- 
ner which provides a logical, analytical 
development of the problem and which 
facilitates maximum comprehension by the 
reader. Also, the board possesses a good 
record for award clarity. However, it is 
recommended that the board endeavor to 
apply, wherever possible, standard industrial- 
relations terminology and to consider re- 
questing the parties, through the submission, 
for the power to interpret its awards. 

The board should continue to submit its 
awards for publication. It should, however, 
refrain from making recommendations to 
the parties in its opinions. If recommenda- 
tions are considered necessary, they might 
be conveyed verbally by the relevant party 
member of the panel. 


Standards in board’s awards.—Study of 
the board’s awards reveals the application 
of standards which are generally recognized 
in arbitration. These standards are divided 
into three types: applications in contract 
negotiation cases, applications in contract 
interpretation cases, and substantive rules of 
law applied to both contract negotiation 
and interpreation cases. 

Contract-negotiation cases are brought 
before the board when the parties are unable 
to agree upon the terms of their collective 
bargaining agreements. The parties, there- 
fore, give the board the power to determine 
the characteristics of their contractual rela- 
tionships with respect to wages, hours and 
other conditions of employment. In these 
cases, the board gives considerable weight 
to the prevailing collective bargaining prac- 
tices of other parties with respect to the 
conditions of employment. Current trends 
in economic matters, such as wage patterns, 
inflation, business activity, cost of living 
and standard of living are considered. The 


239 








financial status of firms is expressed in terms 
of ability to pay, productivity and elasticity 
of demand for the company’s product. Cogni- 
zance is taken of the historical relationships 
between the parties. Any agreements reached 
during prearbitration negotiations are gen- 
erally accepted by the board and, as a 
minimum, the awards reflect the company’s 
offer. Maintenance of weekly earnings in 
the face of reduced hours is recognized at 
something less than a strict proportional 
relationship. 


The vast majority of arbitration cases in- 
volve the interpretation of collective bar- 
gaining contracts. These cases arise because 
the two parties attach different meanings to 
the same language, and it falls upon the 
arbitrator to ascertain the mutual intent 
of these parties when the language was 
written. When the language is clear and 
unambiguous, this clear meaning is estab- 
lished irrespective of the ambiguity imputed 
by the parties. However, where the board 
finds the language ambiguous, it -applies 
standards for interpreting the language for 
the parties. 


The board sometimes refers to the custom 
and practice of the industry for assistance 
in discovering the intended meaning of am- 
biguous language. No consideration is given 
to compromise offers which occurred during 
prearbitration discussions. The board ap- 
pears reluctant to estop arbitration on the 
grounds of forfeiture unless the evidence is 
clear and overwhelming. When one inter- 
pretation would lead to harsh and unrea- 
sonable results and another, equally consistent 
interpretation would lead. to just and rea- 
sonable results, the board will favor the 
latter interpretation. Whenever possible, am- 
biguous language is interpreted in a manner 
consistent with that of a “reasonable man.” 
Determination of the meaning of a particular 
section or word which is ambiguous is made 
by an examination of other sections or 
words of the contract which have a bearing 
upon the matter. General language which 
is clear prevails unless modified by specific 
language, irrespective of possible onerous 
results. To include one thing of a class is 
interpreted to exclude others of that class. 
Where the language is so general that 
different interpretations are possible, the 
board examines the past practice of the par- 
ties for assistance in determining the 
intent of the language. The precontract 
negotiations serve to disclose the intent of 
the parties toward the ambiguous language. 
The meaning of words is determined in light 
of the context surrounding their usage or 
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[Of great importance] is the deter- 
mination of the Federal Government 
to withhold its hand from any private 
matter that the parties can and 
should work out for themselves. The 
most notable example of this is Sec- 
retary Mitchell's practice as regards 
labor disputes. Apart from providing 
a set of ground rules to ensure fair 
play, the Government adheres to the 
doctrine that the employers and 
unions can settle their disputes best 
if left to bargain without either inter- 
ference or threat of interference. 
We are passing through one of the 
eras of greatest labor peace on rec- 
ord; to what extent the policy of 
non-intervention is entitled to credit 
may be disputed, but there it is. 
—Arthur Larson 





of standard or normal usage. Technical words 
are usually interpreted in a specialized sense. 


Substantive rules of law are employed, 
from time to time, in both contract negotia- 
tion and interpretation cases. Generally, these 
rules have been employed without specifically 
indicating their application. Administrative, 
executive and court rulings are used to de- 
termine the meaning of words, essential facts 
and the intent of parties. Sometimes the 
board applies the principle that there can 
not be a binding agreement without a meet- 
ing of the minds. The written contract is 
considered to have consummated previous 
oral and written agreements, and if the 
written language is clear and unambiguous, 
the contract cannot be changed. Presump- 
tions are made, based upon reason, common 
experience of the parties and accepted prac- 
tice in industrial relations. Failure to file 
a grievance within the time period specified 
in the contract is considered a waiver of 
rights, and failure to grieve against a par- 
ticular practice for a long period of time is 
considered tacit approval of this procedure. 
Agency principles are occasionally applied 
to determine the significance of actions of 
union officers and junior members of man- 
agement. In cases where companies have 
violated contracts and employees have suffered 
losses in earnings, such damages are made 
a part of the award. The board frequently 
applies judicial notice in determining the 
intent of parties and the meaning of words. 


Board and courts.—During the entire his- 
tory of the board, five awards have been 
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taken by the parties into the courts of the 
State of Connecticut for judicial determina- 
tion. It is difficult to estimate how many 
more awards might have been so handled if 
the parties had not seriously considered the 
subsequent deleterious effects upon their 
industrial relations. Two of the awards were 
challenged by companies in an effort to 
have them vacated. Unions brought two 
cases into court for correction and one for 
confirmation. Three of the five cases went 
into the supreme court of errors. 


The courts found no cause for vacating 
or correcting the awards submitted, and 
confirmation was granted in the single case 
in which this matter appeared. On the basis 
of this evidence, it is concluded that the 
board has been extremely successful in render- 
ing awards which can claim judicial status. 


Guidance from courts.—Inasmuch as the 
courts consider the submission as the charter 
of an arbitrator, the awards must be rendered 
to answer the submission only—nothing more 
nor less. The submission, therefore, must 
be properly formulated so that the award 
will resolve the dispute. It is the resolution 
of the dispute which is the ratson d’etre for 
arbitration, and not merely the rendering of 
a proper award for the submission. The 
board must fully contemplate the effect of 
its answer to the submission upon the 
resolution of the dispute from which the 
matter emanated. Its ultimate responsibility 
is to resolve disputes and not merely to 
answer submissions. : 

The courts have clarified the relationship 
between the general arbitration statutes and 
the special arbitration statutes which have 
created the board. Wherever there is a con- 
flict between these two chapters, the special 
statutes are prevailing. 


Whenever the board is designated in a 
collective bargaining contract as the arbi- 
trating body, it may act in its official ca- 
pacity with all the special statutory powers 
it possesses. 


If one of the parties rejects the juris- 
diction of the board on the basis of an 
invalid contract, the board may proceed 
with a determination of the merits without 


a court judgment judicially establishing the, 


validity of the contract, unless one of the 
parties seeks a restraining order until a 
judicial determination is made. However, 
the board may not pass upon the validity 
of a collective bargaining contract. 

The board has the authority to render 
ex parte awards as long as it has given 
proper and reasonable notice to the parties. 


Tripartite Arbitration 


The provisions of the special statutes 
creating the board are directory, and not 
mandatory. These provisions are installed 
to obtain order, system and dispatch in the 
arbitration process. Thus, the board is not 
compelled to follow the stated procedures 
in order to render an award which can 
claim judicial status. 


Draft of Model Law for Connecticut 


In the first section of this paper, it was 
pointed out that if further improvements 
in the board’s operations were desired, the 
proper approach would be to alter the 
existing special statutes pertaining to the 
board. Therefore, it is recommended that 
the following bill, which includes the recom- 
mendations of a statutory nature found in 
this study, be introduced into the state 
legislature in 1955: 


An Act Concerning the State Board of 
Mediation and Arbitration 


Be it enacted by the Senate and House 


of Representatives in General Assefnbly 
convened: 
Section 1. Declaration of Policy. It is 


hereby declared as the public policy of 
this state that the best interests of the 
people of this state are served by the 
prevention or prompt settlement of labor 
disputes; that strikes and lockouts are 
elements of economic waste; that the in- 
terests of the people of the state should 
always be considered and protected; and 
that the mediation and arbitration of labor 
disputes under the administration of a 
governmental agency will tend to promote 
industrial peace for the people of the state. 
To effect this policy, the necessity for the 
enactment of the provisions of this chapter 
is hereby declared as a matter of legis- 
lative determination. 


Section 2. State Board of Mediation and 
Arbitration. There shall be, as an inde- 
pendent division of the labor department, 
a board of mediation and arbitration con- 
sisting of six members. Two members of 
the board shall represent employers of 
labor, two shall represent employees and 
two the general public. One public mem- 
ber shall be designated chairman by the 
governor, the other deputy chairman. Each 
member representing employees shall be a 
member of a bona-fide labor organization, 
but both shall not be members of the same 
national labor organization. The term of 
office of the members of the board shall be 
four years. On or before July 15, 1955, and 
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biennially thereafter, the governor shall 
appoint three members of the board to 
succeed the members whose terms expire. 
Any vacancy in the membership of the 
board shall be filled by the governor for 
the unexpired portion of the term. Any 
member of the board may be removed by 
the governor for cause or for the good of 
the service, but only after due notice and 
public hearing upon charges preferred and 
subject to the right of appeal to the su- 
perior court. 


Section 3. Duties of Board. 1. Upon its 
own motion, in an existing or threatened 
labor dispute, the board may, and upon the 
request of either party to the dispute, the 
board must take such steps as it may con- 
sider expedient to effect a voluntary settle- 
ment of the issues which have precipitated 
or culminated in or threaten to precipitate 
or culminate in a labor dispute. 

2. Whenever a grievance or labor dis- 
pute shall arise between any employer and 
his employees, the parties may submit the 
same to the board for arbitration. The 
board must render a decision in writing, 
stating such details as will clearly show 
the nature of the decision and the points 
disposed of, not more than 30 days after 
the closing of the hearings. A copy of 
such decisions shall be kept on file in the 
board’s office available for public inspection. 


Section 4. Powers of Board. The board, 
or any member thereof, or any person 
designated thereby, is authorized to enter 
any establishment in which a labor dispute 
exists in order to examine payrolls and 
other records and to inspect conditions 
affecting the relations between employees 
and employers. The board, or any member 
thereof, is authorized to summon, by sub- 
poena, employers, employees or any other 
persons whose testimony may be pertinent 
to the matters before the board, together 
with any records or other documents re- 
lating to such labor dispute. In case of 
contumacy or refusal to obey a subpoena 
issued to any person, the superior court, 
upon application by the board, shall have 
jurisdiction to order such person to appear 
before the board to produce evidence or 
to give testimony touching the matter un- 
der investigation, and any failure to obey 
such order may be punished by said court 
as a contempt thereof. No person shall be 
excused from attending and testifying or 
from producing books, records, correspond- 
ence, documents or other evidence in obedi- 
ence to the subpoena of the board, on the 
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ground that the testimony or evidence re- 
quired of him may tend to incriminate him 
or subject him to a penalty or forfeiture; 
but no individual shall be prosecuted or 
subjected to any penalty or forfeiture for 
or on account of any transaction, matter 
or thing concerning which he is compelled, 
after having claimed his privilege against 
self-incrimination, to testify or produce 
evidence, except that such individual so 
testifying shall not be exempt from prose- 
cution and punishment for perjury com- 
mitted in so testifying. The board, or any 
member thereof, or any person designated 
thereby, shall have the power to take testi- 
mony under oath and to administer oaths. 


Section 5. Confidential Nature of Infor- 
mation. 1. The board shall hold confi- 
dential all information submitted to it by 
any party to a labor dispute and shall not 
reveal such information unless specifically 
authorized to do so by such party. 


2. Members and all employees of the 
board shall not be compelled to disclose 
to any administrative or judicial tribunal 
any information relating to, or acquired in 
the course of their official activities under 
the provisions of this chapter; nor shall 
any reports, minutes, written communi- 
cations, or other documents of the board 
pertaining to such information be subject 
to subpoena; except that where the infor- 
mation so required indicates that the per- 
son appearing or who has appeared before 
the board has been the victim or subject 
of a crime. The members and all em- 
ployees of the board may be required to 
testify fully in relation thereto upon any 
examination, trial, or other proceeding in 
which the commission of a crime is the 
subject of inquiry. 

Section 6. Personnel. 1. The board may, 
within the amount available therefor by 
appropriation, appoint such employees as it 
may require for the consummation of its 
work, prescribe their duties and fix their 
compensation. 


2. The board may appoint a panel of 
arbitrators, who shall have the authority 
and power of members of the board; and 
may prescribe their duties and fix their 
compensation. The board may appoint 
special mediators to serve in cases which 
affect the public interest and welfare; and 
may prescribe their duties and fix their 
compensation; and while serving in such 
capacity, said special mediators shall pos- 
sess the authority and power of members 
of the board. (Continued on page 254) 
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The Entertainment Industry in Europe 


By ROBERT M. SEGAL 





EUROPEAN UNIONS DIFFER FROM AMERICAN UNIONS, SAYS THE AUTHOR. 
HE GAVE THIS REPORT, AFTER A SIX-WEEK TRIP TO EUROPE, TO THE 
UNIONS HE REPRESENTS, AS WELL AS TO THE SECRETARY OF LABOR 





HE American trade union system has 

won the admiration of many European 
labor leaders who would like to pattern 
their labor unions after it. But the differ- 
ences between the two labor movements 
seem too great to expect any such de- 
velopment in the near future. 

Based on my recent visit to European 
labor leaders, I can report that the major 
differences between the European and 
American unions can be listed as follows: 


(1) Contrary to the pragmatic or prac- 
tical viewpoint that is typically American 
with its emphasis on individualism, de- 
mocracy and optimism, the labor unions of 
France, Austria and Italy—and even England 
—concern themselves more with politics, 
legislation, philosophy and reform movements. 


(2) Instead of relying primarily on the 
free collective bargaining resulting in union 
contracts (which total more than 100,000 in 
this country), European unions rely on govern- 
ment intervention and national legislation. 


(3) Grievances of individual employees 
are not processed by trained shop stewards 
under grievance and arbitration clauses in 
collective bargaining contracts as in the 
United States, but are handled by any 
one of a number of shop stewards and are 
enforced in special labor courts which have 
wide jurisdiction powers over the employ- 
ment relationship. 


(4) Whereas the principal economic weapon 
of American unions is the strike, European 
unions use this weapon as a political tool 
to embarrass the government or to force 
legislation; furthermore, in European coun- 
tries, there are far more spontaneous or 
wildcat strikes without union participation 
than are found in this country. 


Entertainment Industry 





(5) With the great extent of nationaliza- 
tion and cartelization in England, France, 
Austria and Italy, a far greater percentage 
of the work force are government employees 
than is true in this country. 

(6) With no Labor-Management Rela- 
tions Act providing for representation elec- 
tions as in the United States and with all 
union security clauses illegal except in 
England, European unions are not exclu- 
sive bargaining agents in a given plant and 
are weaker numerically and financially than 
their American counterparts. At the same 
time, there is less craft differentiation in 
European unions. 

(7) Whereas the United States trade 
union movement has dealt effectively with 
the problem of Communism, many European 
labor unions still face this threat. In France 
and Italy, Communist-controlled unions out- 
number free trade unions in membership. 

Although the above conclusions are ap- 
plicable to most industries, they are par- 
ticularly true in the radio, television and 
film fields with which I was especially 
concerned. In these fields, the performers 
belong to a single union which also em- 
braces the technicians unlike the craft 
breakdown in the United States, where a 
performer holds different cards in Screen 
Actors Guild (SAG), the American Fed- 
eration of Television and Radio Artists 
(AFTRA), the American Guild of Variety 
Artists (AGVA) and Actor’s Equity for 
work in the movies, radio and television, 
night clubs and’ the theater, respectively. 
At the same time, the problems of the 
unions in these fields are typical for Euro- 
pean labor but vary in many respects from 
their American counterparts, except for 


the constant .problem of individual griev- 
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ances. It is the purpose of this report to 
deal generally with these fields on a country- 
by-country basis. 


England 


In England, I visited the British Actor’s 
Equity, which operates more like its Amer- 
ican counterpart than any of the continental 
unions but which has jurisdiction over the 
entire entertainment field. A performer has 
one card, which covers stage, screen, variety, 
music halls, radio and television. The union 
writes national contracts. It also deals with 
the BBC, the state radio and TV network 
operator. Although these relationships are 
not satisfactory, in 1954 the union nego- 
tiated a new agreement with BBC providing 
for substantial increases in TV fees. 


Radio in England is operated by the 
government and is run on a noncommercial 
basis. Owners of radio sets pay an annual 
tax on the sets to the government. A 
similar arrangement exists in TV, which is 
also run by the government on a noncom- 
mercial basis. A government commission, 
however, is now studying the possibility of 
commercial TV for England. 


At the TV rehearsal which I visited, the 
technical perfection and direction were im- 
pressive. One of the film studios’ buildings 
in London has been taken over by TV 
and dramatic performances are put on in 
spite of the cramped space. Series of in- 
terrelated plays have been presented over 
a four-week period and have been well re- 
ceived. British audiences were also very 
interested in the film of the McCarthy- 
Army hearings. 


The film companies are well organized. 
Many low cost films are made on local open 
air sets, especially “whodunits.” Ag yet, 
not many of the regular British films are 
sent to the United States for use on Amer- 
ican TV shows. 
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British Actor’s Equity is having special 
difficulties with TV. First of all, there is 
the problem of “Eurovision” involving pay- 
ments to performers for television relays 
to European countries. Second, the gov- 
ernment’s commercial television bill does 
not include the union’s principal proposals 
that not less than 80 per cent of the time 
of the new TV stations should be devoted 
to British material; the union fears that 
the new commercial TV stations will have 
access at low prices to the cream of the 
last five years of American TV programs 
which have already covered their cost of 
production. Third, the union is having 
difficulties in establishing a union shop in TV 
and also appropriate minimum fees in radio. 


British Actor’s Equity has many of the 
same problems as American entertainment 
unions except the narrow craft difficulties. 
It relies on collective bargaining contracts 
which are, however, negotiated on a national 
scale covering conditions and some minima 
unlike the many local detailed agreements 
in the entertainment fields in the United 
States. Grievances of performers are often 
individual ones, and I went with the union 
representative from London to Brighton 
because of an individual grievance relative 
to compulsory overtime and the day player 
contract. The effective shop steward and 
grievance and arbitration machinery which 
are sO common to American unions for 
grievances were absent in the British set- 
ups, which relied on the national union 
representative and joint national committees 
for grievances. 


The union is disturbed about the lack 
of cooperation from American unions, which 
do not recognize the British union card. 
It also complains about the heavy dues 
and taxes on British performers who come 
to the United States to work, and claims 
that its membership has forced the union 
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to impose a similar heavy union fee on 
American performers in England. It is 
also disturbed about. American tariffs, the 
developing isolationism of American and 
“McCarthyism.” The union is interested 
in greater cooperation from American -en- 
tertainment unions and would like copies 
of the American film, radio and TV codes 
as well as the publications and other 
printed matter of the American unions in 
the amusement field. The British union 
also would like to see one union in the 
entertainment fields on an _ international 
basis with one card interchangeable in all 
crafts and free countries. 


Austria 


Radio in Austria is also run by the gov- 
ernment with a license tax imposed on each 
set. Vienna radio stations were in the 
Soviet sectors; but with the aid of the 
Americans, a new station was set up origi- 
nally as the Red-White Network but now 
limited to Vienna. The Red-White Net- 
work is run by the Austrians but under 
American supervision and with an American 
subsidy for this 110-kw station. The sta- 
tions in Salzburg and Innsbruck are run 
solely by the Austrians, while other stations 
(including one studio of O¢csterrichische 
Rundfunk in Vienna in the Soviet sector) 
are under Soviet control. The free Austrian 
radio claims to have 80 per cent of the 
listening audience in Vienna and vicinity, 
comprising approximately one third of the 
population of the country. 


It is interesting to note that Austrian 
radio has gone commercial along the American 
pattern, with spot announcements as well 
as commercially sponsored shows. At the 
same time, the stations are self-supporting, 
but the American Government is subsidiz- 
ing the Vienna station (Red-White-Red) 
to the tune of $600,000 per year. A tax of 
14 shillings every two months is paid for 
each radio set. Even the Soviet zone sta- 
tions have commercials and in many ways 
ape the American formats and programs. 


Television has not come to Austria as 
yet although there are presently some in- 
vestigations of TV by the various ministries. 
The tremendous costs, the Four Power 
occupation, the economic condition of the 
country and the proximity of foreign borders 
are factors against TV’s early development. 


The entertainment industry is well organ- 
ized and there is only one card covering all 
branches, including the technical side. Since 
union. security: is outlawed, complete organ- 
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ization has not been achieved and many of 
the stars and foreign performers are not 
members of the Austrian union. The con- 
tracts are negotiated on a national basis, 
setting minimum conditions supplementing 
national “fringe” legislation. The union 
also owns and runs its own movie houses 
and theaters, and hopes to revive some of 
the old closed theaters of Austria. As in 
this country, problems in the entertainment 
field are often individual grievances. 


Austria’s film industry is making some 
recovery. Although there are 20 companies 
in the film business, five or six companies 
make most of the film (namely, 20 to 25 
movies per year), mostly for Austrian and 
German consumption. An import quota ar- 
rangement has been worked out with Ger- 
many whereby 70 German films are imported 
for 20 Austrian films, There are approxi- 
mately 1,100 movie houses in Austria, and 
they are well attended. American films are 
well received and have a great audience. 
Films are also being made in the Soviet 
sector of Austria with Russian backing. 
Two English companies are currently mak- 
ing two films in Austria for TV use. The 
Austrian film industry—unlike that of France 
and Italy—is not subsidized by the govern- 
ment, and the industry and the unions are 
urging such subsidization. 


The Austrian trade union raises the fol- 
lowing problems: 


(1) lack of a single union in the enter- 
tainment field on an international level with 
one card recognized in every country; 

(2) lack of cooperation from American 
entertainment unions relative to contracts 
and printed materials, correspondence, ex- 
change of information, and honoring of 
union cards; and lack of cooperation in 
making Austrian stars who are not union 
members join the Austrian union as a pre- 
requisite to appearances in the United States 
under the jurisdiction of American unions; 

(3) lack of a mission team to the United 
States from the entertainment unions; and 

(4) poor union contract with the Red- 
White Network which does not provide for 
repeat fees and tax deductions; and 

(5) the lack of a contract for the free- 
lance performers on radio. 


Switzerland 


Radio in Switzerland is government 
owned and controlled with no commercials 
and. with a tax on each set. TV has recently 
been opened under government ownership 
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United Press Photo 


The 50-mile stretch of mountains 
near Carrara, italy, overlooking the 
Mediterranean, is a vast deposit of 
the world’s finest marble, some of 
which is shown in the foreground 
being readied for shipment. Julius 
Caesar started the industry by dig- 
ging marble to build Rome. For an- 
other view, see page 231. 





and control and with a tax on sets (60 francs) 
after a long debate about commercial TV. 
At present there is a TV station in Zurich, 
and one is to be opened in Lucerne. 


The state has allocated 4%4 million francs 
($1 million) for TV for 2%4 years, and this 
covers the cost of erecting the stations as 
well as the running of the stations. There 
seems to be competition between the TV 
and radio bureaus rather than cooperation. 
About 50 people are currently employed in 
the TV setup apart from the free-lance 
performers who are called in for perform- 
ances. Studio space is limited and the 
regular employees perform multiple tasks 
from copy work to performing. The times 
for rehearsals (which I visited) are limited 
and performance are still ragged, but pro- 
gress is being made. There are approxi- 
mately 3,000 TV sets (costing about $250 
per set) in Switzerland; 50 per cent of them 
are American made and most of the rest 
are German made. 


At a radio and TV exhibition which I 
attended in Switzerland, the predominance 
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of the German-made sets and their favor- 
able cost differentials stood out. The re- 
markable recovery of Germany in the 
technical field was readily apparent at this 
exhibition and German sales are outdistanc- 
ing American radio sales, while TV sales 
are rapidly approaching American sales. 


After a slow start, Swiss movies are mak- 
ing some progress. Several prize films have 
been made (“The Village,” “Marie Louise,” 
“The Last Chance” and “The Search”), but 
the most profitable film is “Heidi,” made by 
Praesans Ltd., the sole surviving Swiss 
company, headed by Mr. Wechsler (whom 
I visited); this film cost only $150,000, plus 
$400,000 to convert it for American dis- 
tribution. “Heidi” is being shown and favor- 
ably received in English-speaking countries 
as well as in Yugoslavia behind the Iron 
Curtain. Swiss and German actors were 
used in making this film. The sequel to 
“Heidi” has just gone into production. 


There is no labor organization of the 
radio, TV or film industries in Switzerland. 
Furthermore, films are not being made for 
TV as yet. 


Italy 


Italy has three radio networks and one 
TV network, all of which are government 
owned and operated with license fees of 
2,500 lira and 15,000 lira annually on the 
sets. The networks have commercials. There 
are approximately five million radio sets 
and 65,000 TV sets in Italy at present. 
TV has only been in operation for about 
a year and broadcasts daily from 5:30 p. m. 
to 7:00 p. m. and 10:45 p. m. to midnight. 
At present, there are three TV stations (in 
Rome, Milan and Torino) but five addi- 
tional stations are expected soon. Booster 
stations permit good reception in Venice, 
which has many TV antennas. 


Employment in radio and TV totals about 
4,000 with the Communist unions still the 
predominant force. The breakdown is as 
follows: (1) free trade unions—1,300; (2) 
Communist unions—2,000; (3) independent 
unions—500; and (4) others—200. In the 
entire entertainment field including all crafts, 
approximately one half of the 15,000 per- 
formers are not organized and the Com- 
munist unions still control the majority of 
the unionized. 

Many films are made in Italy. At Cine Cetta 
(Cinema City), which is the government- 
owned studio lot and the largest in Italy, 
there are four large indoor sets along with 


April, 1955 @ Labor Law Journal 








EE a ee 


> Fre eee 


ge ~_ 


—>~ \ . eee 








as oF 


tt P= 


Ve Oo =m WM tf 


» © 


tm Fe Fe 


oe FF 











large outdoor sets. The lot covers 65 
hectares. During my visit there, the sets 
for the American-made “Helen of Troy” 
were still up. These studios are leased to 
private companies (including American, Eng- 
lish and Italian) for film productions. The 
Italian Government has been subsidizing 
some of the Italian films. Approximately 
110 films are made annually in Italy. Al- 
though there are 80 film companies in Italy, 
ten to 15 companies make most of the films. 


Films are being made for American dis- 
tribution and for TV use in the United 
States. Many are low-budget productions, 
and some are made on open lots with non- 
union personnel. Exportation of Italian 
film is handled through a central agency 
(IFE), which has a monopoly on all Italian 
film exports. 


Many American films are being made in 
Italy. “Helen of Troy” had recently been 
completed, and “Summertime” was in pro- 
duction in Venice during my visit. 


There are 11,000 movie houses in Italy 
and all are apparently doing well, for Italians 
are movie-goers. American films are very 
popular, but German and French films vie 
with Italian films for popularity. 


Although the film industry is fairly weli 
organized, the Communist unions still con- 
trol the field. At the same time, the free 
trade unions are making slow but sure 
progress. The head of the free trade union 
is Franco DiCiaula, secretary-treasurer of 
the Federation of Spectacles, which union 
embraces performers and technicians in all 
entertainment fields by one card. DiCiaula 
advises me that his union has several prob- 
lems: (1) lack of funds and organizers; (2) 
lack of cooperation from American producers 
making films in Italy (they make no differ- 
entiation in their hiring, thereby strengthen- 


ing the Communist unions in this field); ° 


(3) lack of any organization of film com- 
panies making TV film; (4) lack of co- 
operation from American trade unions in 
the entertainment field (American trade 
unions have not raised the problem with 
American producers of hiring Communist 
union members in American films made in 
Italy); (5) lack of printed material from 
American trade unions in the radio, TV, 
film, theater and variety fields. 


France 


In France the government owns the three 
radio networks as well as the TV network. 
These are under various ministries of the 
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government. An annual tax is imposed on 
every radio and TV set and there is no 
commercial broadcasting. 


There are two TV stations at present 
(in Paris and Lille); the Bordeaux station 
is about to open. Other stations are being 
built in Strassbourg and Lyon. There are 
about 35 hours of TV broadcasting per 
week with emphasis on news and sports. 


Since the radio and TV industry is gov- 
ernment owned and operated, the employees 
are government employees. Labor relations 
have been difficult and grievances are poorly 
handled. During my visit to Paris, there 
was a spontaneous strike of technicians. 
The three-day strike cut off two radio net- 
works and the TV network, although the 
third radio network operated with records 
and news all day. The strike resulted from 
a long smouldering grievance over increased 
wages which had been promised for some 
time. The engineers are paid approximately 
30,000 francs ($87) per month and were dis- 
satisfied with these substandard scales as 
compared to the scales of comparable radio 
and TV technicians in other countries. 
When the strike first occurred, the govern- 
ment requisitioned the employees and fired 
five employees who refused to show up for 
work, This resulted in a general techni- 
cians’ strike. The ministry was involved 
and the five men were reinstated, leading 
to the strike settlement. An _ interesting 
phase of the strike was the fact that it was 
a spontaneous one with none of the unions 
directly involved. 


The film industry is subsidized by the 
government, and distribution as well as ex- 
ports are regulated. The producing com- 
panies, distributing companies and the theaters 
are privately owned. American films are 
very popular and there are long qucues at 
American films, even old ones. Film actors 
are idolized in France. Films on low 
budgets are being made in France for TV use 
in America. The success of Sheldon Reynolds 
and his “Foreign Intrigue” series has at- 
tracted other companies, which are starting 
TV film series in Paris. 


The entertainment field is only partly 
organized in France, with the Communist 
union still in control. In the film and 
theater fields, the Communist union has 
2,000 members and the new free trade 
union has only 300; more than 1,000 per- 
sons are not members of any union. On 
the technician side, the independent uniof 
is making some progress witli help from 
the members of the motion picture pro- 
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ducers. It is interesting to note that 
M. LeBourre, secretary of the Free Trade 
Union of France (C. G. T.-F. O.) was head 
of the entertainment unions. 

The principal free trade union in the enter- 
tainment field is the Federation Syndicaliste 
des Spectacles, which is affiliated with the 
C. G. T.-F. O. The actors are in the section 
Syndicate National Libre des Acteurs, which 
was set up at the beginning of this year 
and is making slow progress in organizing 
a free trade union. 

American films are also being made in 
France. At Versailles I saw Warner Brothers 
shooting “Versailles.” At the same time the 
American FOA office has recently expended 
$20,000 for the production of a French- 
made propaganda film on “cooperative 
housing” to be shown at theaters and before 
union groups. This film (which I saw) has 
good propaganda value relative to the diffi- 
cult French housing problem. 


Bargaining in the film field is conducted 
on a national basis with all the unions 
(Communist and non-Communist) sitting 
in with the producers and the government. 
These contracts cover members as well as 
nonmembers, and set minimum conditions 
and terms. In September, 1954, however, 
the free trade unions (Le Cartel des Syndicats 
Libres du Spectacle) represented by its presi- 
dent, M. LeBourre, concluded its own na- 
tional agreement with La Federation Nationale 
des Cinemas Francais giving a 10 per cent 
increase in salaries to the technical em- 
ployees in the film industry. In addition, 
many of the usual fringe items of American 
labor contracts are included in the national 
laws. 

The free trade unions complain about 
several problems (similar to the Italian 
ones): (1) lack of finances and organizers; 
(2) no cooperation from American film 
companies or producers, who hire Com- 
munist union members and who do not 
call on the free trade union for employees; 
(3) lack of printed materials and help from 
American trade unions in the entertainment 
field; (4) lack of a single union in the 
entertainment field on an international basis; 
(5) lack of union mission teams to the United 
States in the important entertainment field; 
and (6) lack of support from American 
performers. 


Conclusions 


Unlike their American counterparts, the 
Continental radio, television and film unions 








are deeply involved in national politics; this 
is‘also true in England. In part, this is due 
to the nationalization of the radio and tele- 
vision industries in France, Italy, Austria 
and England whereby the employees are 
government workers; in part, it is due to 
the economic conditions of the industries, 
the lack of experience in local collective 
bargaining, and past reliance on national 
legislation and national agreements. 


Union organization in European countries 
varies widely in the entertainment field. In 
Austria and England, the field is heavily 
organized. In France and Italy, on the 
other hand, the field is less organized. 
There is practically no organization in 
Switzerland. At the same time, Communist 
control of performers’ unions is still strong 
in France and Italy. 


In contrast to the local bargaining in 
the United States, collective bargaining in 
the entertainment field in Europe is con- 
ducted on a national scale. National con- 
tracts cover minimum conditions and scales, 
and are negotiated with all the unions at 
the same bargaining table—often with gov- 
ernment participation. National legislation 
often covers many of the terms usually 
found in the typical collective bargaining 
contracts in the United States. Labor courts 
are more important than the shop stewards 
and grievance and arbitration machinery 
found in American labor relations. 


The problems confronting these unions 
include the following: 


(1) a lack of cooperation from American 
entertainment unions; 


(2) a lack of cooperation from American 
movie companies and producers, who make 
films in Europe and hire Communist union 
members; : 

(3) a threat from the more powerful 
Communist unions in France and Italy; 


(4) the need for a single free trade union 
in the entertainment field on an international 
basis with the right of transfer; 


(5) the need for a mission team to the 
United States by free trade union leaders 
from France, Italy and Austria; 

(6) a lack of organization among film 
companies making TV films; 

(7) a lack of sufficient funds and organ- 
izers in French and ‘Italian unions; and 

(8) excessive reliance on government rather 
than on collective bargaining, grievance 
and arbitration machinery. [The End] 
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TAH ADOPTED a right-to-work law 

on February 24, making it the eighteenth 
state to enact legislation outlawing union 
security agreements. Since the statute does 
not contain an emergency clause, it will 
become effective under Utah law 60 days 
after the adjournment of the current ses- 
sion of the state legislature. Contracts 
entered into prior to the act’s effective date 
are exempted from its provisions. When 
renewed or extended, however, they must 
comply. 

Kansas will probably be the nineteenth 
right-to-work law state. The state’s senate 
passed a right-to-work bill on March 25 by 
a vote of 32 to seven and sent it to the gov- 
ernor for signature. The house had earlier 
passed the bill by a 66 to 45 margin—a 
bare constitutional majority. Other states 
in which bills are pending include Colorado, 
Connecticut, Maryland, Michigan, West 
Virginia, Wisconsin, Ohio and California. 

The states which already have right-to- 
work laws in force are Alabama, Arizona, 
Arkansas, Florida, Georgia, Iowa, Louisi- 
ana, Mississippi, Nebraska, Nevada, North 
Carolina, North Dakota, South Carolina, 
South Dakota, Tennessee, Texas and Vir- 
ginia. The statutes forbid compulsory 
unionism by declaring public policy to the 
effect that the right to work may not be 
denied or abridged on account of member- 
ship or nonmembership in a labor union. 
The principal practical effect of the laws 
is to outlaw the closed shop and union shop. 

The score.—Organized labor has made 
the most concerted effort in its history this 
year to enlist rank-and-file support for an 
energetic campaign against right-to-work 
laws. Despite these efforts, the laws appear 
to be gaining ground. Some observers 


tend to minimize the effect of the laws 
because the most populous states do not 
However, a sizable por- 


have them—yet. 
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tion of the labor force is already subject to 
them—37.5 per cent (18) of the states con- 
taining about 28 per cent (43 million) of 
the nation’s population (1950 census). Two 
of the states are among the ten most 
populous—Texas (sixth) and Tennessee 
(tenth). 


Attempts to repeal right-to-work statutes 
this year have failed in North Dakota, 
South Carolina and Tennessee. 


In Nevada, the state supreme court 
handed down its first interpretation of the 
state’s right-to-work law in Building Trades 
Council of Reno and Vincinity v. Bonito, 27 
Lapor CAsEs {[ 69,034, on February 23. The 
case involved the listing of a motel on a 
union’s “We Do Not Patronize” or “unfair” 
list. The motel owner had refused to sign 
an agreement to apply to the union for con- 
struction workers and give the union 48 
hours to produce them before they were 
hired from other sources. The agreement 
was of the standard type. The 48-hour 
clause was added in 1952 to avoid violation 
of the right-to-work law adopted that year. 
The employer asked for an injunction in a 
district court and got it. In affirming, the 
supreme court rejected the union contention 
that the agreement merely designated it as 
an employment agency. This, said the 
court, was “unrealistic and unreasonable.” 
It added that under the agreement “the em- 
ployer in practical effect agrees that so long 
as the union is able to supply craftsmen, 
he shall employ only union labor. So long 
as the union is able to supply craftsmen, 
then those not union members would be 
deprived of opportunity to obtain employ- 
ment because of their non-membership.” 
This was held to be “an unlawful labor 
objective under the ‘right to work’ act.” 


In South Dakota, the legislature passed a 
new law providing that the state’s attorney 
of every county has the duty and responsi- 
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bility of enforcing the right-to-work law 
and of prosecuting all persons violating any 
provisions of the law (Senate Bill No. 234, 
Laws of 1955). 


Some results were achieved on the other 
side of the ledger The Massachusetts 
House of Representatives overwhelmingly 
defeated a right-to-work bill (190 to two). 
Idaho’s legislature rejected a similar pro- 
posal, and, according to Trainman News, 
Indiana’s lawmakers also refused to pass 
such a measure. 


In Congress, a number of bills have been 
introduced which would eliminate Section 
14(b) from the Taft-Hartley Act. This is 
the section which permits the enactment of 
state right-to-work laws more stringent 
than the federal law. Taft-Hartley forbids 
the closed shop but allows the union shop. 


Facts Don't Coerce 


Prior to an election, the employer read 
to two groups of his employees this care- 
fully worded statement: 


“Don’t you know that the union posi- 
tively cannot force or compel any company 
to give fantastic or crazy increases in 
wages? What they can do is to take the 
employees out on strike to attempt to force 
the company to give crazy increases. You 
might as well know it now—we will take 
a strike before we give any fantastic in- 
creases in wages. 


“We have taken strikes before. In New 
Albany, Indiana, for several months and in 
Port Arthur, Texas, since November 14, 
1953—and that strike is still on. 


“Strikes hurt everybody but the union 
organizers. The company loses sales and 
the employees lose wages. No striker has 
ever regained his lost wages through in- 
creases gained by striking. 


“Another thing, a striker might very well 
lose his job in an economic strike because 
the company can go right out and perma- 
nently hire an outsider and give that person 
the job of the striker. That is the law. 


“In Bogalusa, Louisiana, our store signed 
a contract with the RCIA and the rates 
in that contract are as follows: 
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“Compare that to what you are getting.” 
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The union lost the election and con- 
tended before the NLRB that the employer: 
(1) threatened employees with loss of em- 
ployment in the event the union won the 
election; (2) advised the employees that it 
would be useless to select the union as 
their bargaining representative as the em- 
ployer would not pay wages in excess of 60 
cents an hour; (3) advised employees that the 
union would be forced to strike to compel 
the employer to bargain, and that all strikers 
would be replaced. 


The Board found, however, that the em- 
ployer’s statements contained no threats of 
loss of employment in the event the union 
won the election, nor any suggestion that it 
would be necessary to strike to compel the 
employer to bargain, nor any suggestion 
that it would be useless to select a union 
as bargaining representative. Also, the 
statement by the employer to the effect 
that economic strikers might be perma- 
nently replaced did not constitute inter- 
ference with the election, as it was “merely 
an expression of the Employer’s legal posi- 
tion and of his rights under the Act.” This 
case is F. W. Woolworth Company, 111 
NLRB, No. 126. 

Third-party retaliation warning.—In Seid- 
mon d. b. a. Southwester Company, 5 CCH 
Lasor Law Reports (4th Ed.) § 52,744, i11 
NLRB, No. 136, the employer told a group 
of alien employees that they might be de- 
ported by the United States immigration 
authorities if they joined the “Communist” 
union, and that the union, if it won the elec- 
tion, would control the hiring and would 
replace the present employees with persons 
having greater union security or with mem- 
bers of another racial group. 

The trial examiner said that the speech 
was unlawfully coercive but the NLRB 
disagreed. There were no threats of re- 
prisal in it, the Board said. The employer 
was held to have “merely opined concerning 
the possible actions of third parties.” Since 
the remarks contained no threat that the 
employer would take any steps to induce 
the happening of the predicted events, they 
were privileged. 


Discharge for Cause 


Like nearly every other field of law, the 
law of labor relations is complex. To the 
lay mind, it may seem that courts and 
lawyers have deliberately made it difficult 
to comprehend. Not so. It is intricate 
because human behavior, which it reflects 
exactly, is intricate. Efforts to lay down 
rules in constitutions, statutes, regulations 
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and case law can never hope to succeed 
perfectly because, no matter how far-reach- 
ing such rules may be, somebody will find a 
way to get into a controversy involving an 
unanticipated issue. New bypaths of law 
have to be created to accommodate these 
pioneers. The legal community has long 
since learned that it will never be able to 
fashion a finished system for settlement of 
disputes for the simple reason that human 
ingenuity is infinite. 


Nowhere is this more apparent than in the 
relationship between employers and em- 
ployees. Employers struggle to maintain 
their prerogatives, employees to keep their 
jobs and get as much as possible for their 
labor. The law is not an accurate historian 
of this economic contest because it presents 
only one side of it. The bulk of American 
production gets into consumer’s hands with- 
out industrial strife. Resort to the law is 
had only when there is disagreement. And 
only a small amount of the disagreement 
ever gets as far as formal legal controversy. 
Out of these squabbles often come air- 
clearing decisions which help the entire 
economy. Standing alone, most of them do 
not seem important: Only a few people are 
involved; relatively small amounts of money 
change hands; and an irritatingly large 
amount of public money may have been 
expended to do the job. But out of such 
shreds of material the dynamic law of 
labor is formulated to keep the entire 
industrial economy running. The most im- 
portant fact about this system is that it 
works. 


Here are some of the recent cases that 
helped to shape the law: 


The harassed plant manager.—A West 
Virginia bedding manufacturer chose a new 
plant manager who was unpopular with the 
rank-and-file employees even before he got 
the job. He had a reputation as a “slave 
driver.” The employer was dissatisfied with 
the efficiency and production levels of the 
plant and said so. 


The plant manager was in the middle. 
The hostile attitude of the employees was 
not conducive to either higher efficiency or 
increased production, which he had to get 
to be secure in his new position. 


It is not difficult to understand that he 
began to wish that he had an entirely new 
staff of workers, and discussed a mass dis- 
charge with the employer. 


In National Matiress Company, 5 CCH 
Laspor Law Reports (4th Ed.) § 52,574, 111 
NLRB, No. 149 (1955), that is what hap- 
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pened. The employer and the plant manager 
eventually decided to discharge all of the 
employees except two, and did so. 


Previous to the mass discharge, two com- 
plicating factors occurred. One related to 
a promise of the employer to the workers 
that there would be no layoffs during the 
period involved. Despite this, the new plant 
manager laid off six employees three weeks 
after he took over the job. The men were 
never recalled. This incident added to the 
employees’ discontent, and two weeks there- 
after the mass discharge occurred. 


The second incident created the deter- 
minative issue in the case when it reached 
the National Labor Relations Board. The 
disgruntled workers held a meeting with a 
union representative in front of the plant 
prior to working hours at about the time 
of the employer’s speech in which they were 
promised that no more layoffs were forth- 
coming and that those who had been laid 
off would be recalled. 


Federal labor law, generally, allows an 
employer to discharge a worker for any 
reason with a single exception—union ac- 
tivity. The question arose as to whether or 
not the early-morning meeting was the real 
reason for the discharge. The union said 
it was and filed an unfair labor practice 
charge with the NLRB. 


The trial examiner found that the evidence 
did not support such a contention. The 
Board agreed. The personal animosity which 
the employees felt toward the plant manager 
created an atmosphere not conducive to 
satisfactory efficiency and production. To 
help matters, the mass discharge was re- 
sorted to. It was a lawful solution to the 
plant manager’s dilemma. 


Don’t call the boss a “liar."—-NLRB or- 
ders are not self-enforcing. A party winning 
a case before the Board must await con- 
vincing a United States Court of Appeals 
that the Board’s decision was legally correct. 
Occasionally, enforcement of Board orders 
is denied. In another discharge case, NLRB 
v. Blue Bell, Inc., 27 Lasor Cases { 69,021, 
an instance of this kind occurred. 


A long campaign for union organization 
was conducted at a Mississippi clothing 
manufacturing plant. It culminated in a 
representation election which the union lost. 
The union then went to the NLRB, charging 
that the employer had violated that Na- 
tional Labor Relations Act by coercing the 
workers with threats of economic reprisal 
if the union won the election, by soliciting 
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outside help in opposition to the union, by 
interrogation of employees as to union 
sympathies and by discriminatory enforce- 
ment of plant rules governing the conduct 
of employees. 


The discharge issue arose during the heat 
of the election campaign. An official of 
the company distributed a letter to the em- 
ployees stating the company’s views. A 
lady employee helped to draft and signed a 
reply. In it, she repeatedly called the 
official a “liar,” and charged him with having 
“an obvious contempt for the truth.” Upon 
learning that the reply was being distributed 
among the employees, company officials 
called in the lady and asked whether she 


had written and signed the letter. She ad- 
mitted that she had, and added: “I called 
him a liar because he is a liar.” She was 
fired on the spot. 

The NLRB held that the lady acted 
within the bounds of lawful conduct and 


ordered her reinstatement. The election 


was set aside. 

The United States Court of Appeals for 
the Fifth Circuit disagreed. Enforcement of 
the Board’s order in the case was denied. 
The court said: 


“An employee, by engaging in concerted 
activity, does not acquire a general or un- 
qualified right to use disrespectful epithets 
toward or concerning his or her employer. 
An employee may be lawfully discharged 
because of what he or she says or does in 
the course of a union organizing campaign 
if such conduct exceeds the bounds of legiti- 
mate campaign propaganda or is so disre- 
spectful of the employer as seriously to 
impair the maintenance of discipline and thus 
render the employee unfit for further service. 


“It is difficult to perceive of a situation 
that is further beyond the protracted con- 
certed activities of the Act than this de- 
nunciation of the employer. The Board 
argues that even though an employee publicly 
denounces her employer as a liar, she may 
remain a true and loyal employee with no 
impairment of discipline. Even if this 
argument be correct in theory, it is abun- 
dantly clear that [the lady] was 
discharged for lawful cause, and not in 
violation of the Act. 


“Where the employer has proper cause 
for discharging an employee, the Board may 
not rely on scant evidence and repeated in- 
ferences to make a finding that places the 
Board in the position of substituting its own 
ideas of business management for those of 
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the employer. Considered as a whole, the 
record in this case does not support the 
Board’s petition for a decree of enforcement, 
and accordingly the petition is denied.” 


The case of the 12 sick: enamelers.—Usu- 
ally, the courts agree with the Board’s de- 
termination as to whether discharges do or 
do not violate the NLRA. A recent example 
of this occurred in NLRB v. Kohler. Com- 
pany, 27 Lapor Cases § 69,024. The dis- 
charge incident grew out of a long contest 
between the employer and a union. The 12 
employees involved were enamelers. They 
had protested that the operating failure of 
fans in their department made them ill. At 
a meeting in 1952, they decided to advise 
the company that unless the fans were in 
operation by a certain date, they would no 
longer force themselves “to complete any 
6-hour shift when they begin to feel sick, 
dizzy or otherwise feel as if they cannot 
take it any longer and that continuing to 
work without fans would be injurious to 
their health.” 


They meant it. On the next shift they 
worked, 91 out of the total of 190 enamelers 
reported ill to their supervisors before the end 
of their shift. The 91 were sent to the com- 
pany doctor. Fifty were declared able to 
continue working. Of the 50, 38 returned 
to work; 12 did not. When these 12 re- 
ported for work on their next regular shift 
they were discharged. 


The 12 dischargees filed charges with the 
NLRB, protesting that they had been fired 
because of their union membership and ac- 
tivity. The Board found against them. 


The United States Court of Appeals for 
the Seventh Circuit agreed with the Board 
that the men had not intended. to strike. 
Their refusal to work was not a protected, 
concerted action. To support its view, the 
court cited the following passage from its 
earlier decision in C. G. Conn, Ltd. v. NLRB, 
2 Lapor CASEs § 18,568, 108 F. (2d) 390 (1939) : 


“We are aware of no law or logic that 
gives the employee the right to work upon 
terms prescribed solely by him. That is 
plainly what was sought to be done in this 
instance. It is not a situation in which em- 
ployees ceased work in protest against con- 
ditions imposed by the employer, but one 
in which the employees sought and intended 
to continue work upon their own notion of 
the terms which should prevail. If they had 
a right to fix the hours of their employment, 
it would follow that a similar right existed 
by which they could prescribe all conditions 
and regulations affecting their employment.” 


April, 1955 @ Labor Law Journal 
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What is a discharge?—A somewhat differ- 
ent issue arose in Shopmen’s Local Union No. 
733 v. NLRB, 27 Lasor Cases { 60,020, re- 
cently decided by the United States Court 
of Appeals for the Sixth Circuit. In ne- 
gotiating for a new collective bargaining 
agreement, the employer and the union 
reached an impasse. The union called an 
economic strike to back up its demands. 
(An economic strike is one in which no 
employer unfair labor practice is involved.) 
During the strike, the employer wrote a 
letter to the strikers which contained the 
following passage: 


“You are notified to return . . . [to work 
by a certain] date and failure to do so will 
be deemed an indication on your part that 
you do not desire reemployment in our 
plant, and your employment will thereupon 
be permanently terminated.” 


Thereafter, the company treated the em- 
ployees who did not obey the notice as dis- 
charged. It is significant that the employer 
had a right to discharge and replace the 
strikers under the law. In the resultant 
litigation, indeed, the employer insisted that 
the employees had been discharged. <A 
majority of the NLRB disagreed. The 
letter did not in fact constitute a discharge, 
the Board said, because the subsequent con- 
duct of the employer had been inconsistent 
with the view that those strikers who failed 
to report by the announced date had, in 
faci, lost their protected employment status 
and rights on that date. The Board pointed 
out that the record showed that, after the 
critical date, 14 strikers applied for work 
and were given employment. 


Under the law, an economic striker’s job 
remains protected until he has been dis- 
charged and replaced. The case boiled 
down to the issue of whether or not the 
employer’s letter had in fact discharged the 
employees. 

The Seventh Circuit’s answer: No. It 
was decided that the letter assumed that the 
men had “quit” unless they reported for 
work on the mentioned date, that the jobs 
were held open for those who came back to 
work, and that there had been no discharge. 


Result: The “discharged” workers were 
entitled to reinstatement. 


New State Labor Laws 


Arizona . . . The Equal Public Employ- 
ment Opportunities Act forbids discrimina- 
tion in public employment and by public 
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contractors on account of national origin, 
race, religion, color or ancestry. Contracts 
negotiated between public contractors and 
public employers must hereafter contain a 
nondiscrimination clause. H. B. No. 68, L. 
1955. 


Arkansas... An exception to the provi- 
sion prohibiting the employment of women 
for more than six hours without a half-hour 
rest period is provided for establishments 
where 24-hour continuous operation is neces- 
sary. The employer must, however, allow 
two ten-minute rest periods, which are not 
deductible from the time worked per day, 
and must also provide suitable arrangements 
for workers to eat at their machines or 
other places of work. Act No. 257, Acts 
1955. 

Processors or canners of fruits and vege- 
tables who are subject to and comply with 
the federal Fair Labor Standards Act are 
exempt from the provisions of the state law 
which restricts employment of women. Sec- 
tion 81-601, as amended by Act 34, Acts 1955. 


Colorado ... The minimum standard for 
drinking water, under the standards which 
the Department of Public Health is author- 
ized to prescribe and enforce, shall not be 
less than the drinking water standards of 
the United States Public Health Service. 
H. B. No. 35, L. 1955. 


Indiana . . . The law forbidding assign- 
ment of wages by a married man, without 
the consent of his wife, to wage brokers 
and others has been liberalized to permit 
such assignments in certain instances. The 
purpose of the change was to make sure 
that the consent of the wife is required 
only for wage assignments to wage brokers 
and not for such other purposes as com- 
munity fund donations, checkoff of union 
dues and payments to credit unions, and the 
like. An exception to the provision was 
eliminated from existing law because it was 
made unnecessary by the new statute. S. B. 


226, L. 1955. 


Iowa ... If an employee does not have 
three consecutive nonworking hours between 
the time of the opening and closing of the 
polls on election day, he is entitled only to 
such time off to vote, up to two hours, as 
will give him three such hours. S. F. 74, 
L. 1955. 


Massachusetts . . . The Commissioner of 
Labor and Industries is authorized to sus- 
pend, until July 1, 1956, the application or 
operation of laws and regulations limiting 
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or prohibiting the employment of women 
or minors over the age of 16. Ch. 106, L. 
1955. The Commissioner is authorized to 
exempt mechanical establishments from the 
meal-period requirements for women and 
children, if it is proved to his satisfaction 
that such exemption is necessary by reason 
of the continuous nature of the processes 
or because of other special circumstances. 
Ch, 111, L. 1955. Children over 14, if they 
have an employment permit, may now be 
employed in a pool or billiard room and in 
any contract or wage-earning capacity in 
an industry carried on in tenement or other 
houses. Ch. 113, L. 1955. 


Railroads have been added to the list of 
types of employers which must provide 
separate lockers with lock and key for em- 
ployees who must change their clothing to 
work. H. 1361, L. 1955. 





South Dakota . . . The time-off-to-vote 
law has been amended to permit employees 
to have two consecutive hours for voting, 
except in cases where an employee is not 
at work for two consecutive hours during 


the time the polls are open. H. B. No. 
647, L. 1955. 
Washington .. . Railroads may not re- 


quire any employee or applicant to pay the 
cost of a medical examination or the cost of 
furnishing any record required by the em- 
ployer as a condition of employment. H. B. 
No. 373, L. 1955. 


Wyoming .. . Employees are entitled to 
an hour’s time off to vote in general and 
primary elections and, if they vote, no de- 
duction may be made from their wages. 
Prior to the amendment, time off was al- 
lowed only for primary elections. H. 50, 
L. 1955, 
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3. For the performance of its work un- 
der this chapter, the board may request 
and shall avail itself of and utilize the 
services of any officer or employee of the 
department of labor who shall render such 
assistance as the board may require with- 
out additional compensation. 

4. All employees of the board, except 
members of the panel of arbitrators and 
special mediators, shall be appointed by 
the board in accordance with the state 
merit system law and rules. 


Section 7. Compensation. Each member 
of the board shall receive no salary but 
shall be paid fifty dollars, in lieu of ex- 
penses, for each day during which he shall 
be engaged in the duties of the board. 


Section 8. Administrative Fee. The board 
may charge the parties appearing before 
it in matters of arbitration a small adminis- 
trative fee to assist in defraying expenses 
incurred in maintaining this service. 


Section 9. Co-operation. The department 
of labor and the other departments of the 
state government and the officers and em- 
ployees thereof shall render such assistance 
to the board as it may request in con- 
nection with its work hereunder. The board 
shall at all times have the co-operation of 
and shall co-operate with the department 
of labor and the several boards, and di- 
visions thereof in carrying out the policy 
declared in this chapter. 
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Section 10. Rules. The board shall have 
the power to adopt, alter, amend or repeal 
such rules in connection with the medi- 
ation and arbitration of labor disputes as 
may be necessary for the proper adminis- 
tration and enforcement of the provisions 
of this chapter. 


Seciion 11. Budget. Prior to November 
fifteenth of each year, the board shall sub- 
mit to the director of the budget for his 
approval an estimated budget of the ex- 
penses for administering this chapter for 
the ensuing fiscal year. All moneys ap- 
propriated to the department of labor for 
such expenses shall be expended and .audited 
in the manner provided for all other ex- 
penditures under the supervision of the 
commissioner of labor. 


Section 12. Reports. The board shall, 
on or before December first, in each year, 
make a report to the governor and to the 
commissioner; and shall include therein 
statements of such facts and explanations 
as will disclose the activities of the board, 
and such suggestions as to legislation as 
may seem to it conducive to effecting the 
policy of this chapter. 


Section 13. Repeal. All sections of chap- 
ter 369 of the 1953 supplement of the gen- 
eral statutes are repealed and the above 
mentioned sections are substituted in lieu 
thereof. [The End] 
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Warehouse Guards 
to Get Overtime 


A per curiam decision of the Supreme 
Court doesn’t tell very much. In this case 
under discussion, it says: “The judgment 
of the Court of Appeals is reversed 
judgment of the District Court is affirmed 
... .’ To learn which issues are now 
the law, as stated by the Supreme Court, 
it is necessary to dig into, first, the deci- 
sion of the district court and, next, the 
decision of the Seventh Circuit. 


This case goes by the name of Mitcheli v. 
The Joyce Agency, Inc. It involves that 
shaded area of the Fair Labor Standards 
Act under which overtime must be paid 
for work in excess of 40 hours because the 
work is “activities which contribute ma- 
terially or directly, or are closely related, 
to interstate commerce.” 


The defendant, Joyce Agency, offers a 
highly systematic protection service, such 
as furnishing day guards and night watch- 
men to a department store’s warehouses. 
The employees of the defendant are en- 
trusted with duties and responsibilities of 
guarding the premises and the contents of the 
warehouses from fire, theft, and other hazards. 


The number of guards and watchmen at 
each warehouse seems to be determined by the 
volume of business activity at each estab- 
lishment. The defendant’s guards maintain 
a close watch over all stages of the opera- 
tions on both the receiving and shipping 
platforms. They guard, lock and unlock 
the doors to both platforms and check the 
traffic of persons at the front door and the 
shipping platform, where only authorized 
personnel are allowed. They make and 
maintain memoranda regarding valuable 
shipments leaving the shipping platform. 
These memoranda are transmitted to the 
front-door guard, who in turn notifies by 
telephone the service guard at the desig- 
nated retail store. The guards maintain and 
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distribute the stock of truck and trailer 
seals, guard and check the locks and seals on all 
incoming and outgoing vehicles, and control 
the departure of all vehicles. They make 
telephone calls to points inside and outside 
the state relaying information concerning 
incoming and outgoing goods. They also 
receive communications from the central office 
and maintain an instruction log. The guards 
make up the payroll, and handle information 
and reports on all thefts and recoveries. 


The night watchmen patrol the entire 
premises and guard the goods in all stages 
of being received, handled, stored, prepared 
for shipments and shipped, including those 
en route to the shipping platform and on 
the receiving and shipping platforms, and 
those in the railroad cars, and motor trucks 
and trailers in the truck pit as well, together 
with the cars, trucks and trailers themselves, 
against fire, theft, and other damage. 


To determine whether or not the activities 
of the defendant’s employees are covered 
under the act, it is necessary to examine 
into the duties of the department store’s 
employees in those warehouses. These em- 
ployees are engaged in receiving, unloading, 
checking, unpacking, storing, handling, as- 
sembling, repacking for delivery, servicing, 
transporting to store runs, distributing and 
shipping merchandise to the department 
store’s retail outlets and customers. 


The district court came to the conclusion 
that the department-store employees of 
these warehouses were engaged in the pro- 
duction of goods for interstate commerce. 


Also, it examined the duties of the de- 
fendant’s employees by groups, segregat- 
ing them into the following classifications: 
guards, watchmen, office employees, and fire 
inspectors. It held in its decision, in March, 
1953, that the Joyce employees were engaged 
in the production of goods for commerce 
because they were engaged in a closely re- 
lated process or occupation directly essential 
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to the production of goods for commerce, 
which was being carried on at the various 
warehouses. 


The department store’s annual business 
was about $90 million. It had 14 retail 
stores, three of which were in Indiana and 
the remainder in Illinois. This was an action 
to enjoin the defendant from violating Sec- 
tions 17 and 15(a)(2) of the overtime pro- 
visions of the FLSA. 


When the decision was reviewed on appeal 
by the Seventh Circuit, it, too, divided the 
defendant’s employees into categories limited 
by the relationship of their activities to the 
activities of certain of the department store’s 
employees. 


The Seventh Circuit said that it could 
not hold that guard-service employees are 
engaged in an occupation closely related, 
and directly essential, to the production of 
commerce if no production is carried on in 
the warehouses and workshops which they 
protect. So the guards who protect the 
workshops in which furniture is renovated, 
television sets and radios are repaired, and 
carpet and linoleum are cut or mended are 
not covered by the FLSA. The Seventh 
Circuit believed that the work performed 
by the department store’s employees was 
not in production, but merely the rendering 
of services upon articles already produced. 
The Seventh Circuit also held that insofar 
as the activities in these workshops per- 
tained to goods already sold to the store’s 
customers, they fall within the retail-serv- 
icing-occupations exemption. 


Receiving goods and storing and reship- 
ping them and splitting large packages of 
goods are not acts of production, contended 
the Seventh Circuit. If they were, everyone 
who handles goods would also be a pro- 
ducer. Consequently, the guards of the de- 
fendant whose work was related to the work 
of these employees of the department store 
were not engaged in interstate commerce. 


Now, those guards—seal-checking guards 
—who examine the seals on incoming trucks, 
prior to their being unloaded, and who ex- 
amine the seals on outgoing trucks, which 
have been loaded, are entitled to over- 
time compensation. 


The Seventh Circuit did not hold with 
the district court as to the interstate ac- 
tivitics of an office employee of the defend- 
ant, pointing out that even though the 
employee telephoned across state lines, this 
employee was merely talking to a fellow em- 
ployee in the performance of his duties. 
Consequently, there was no “communication.” 


256 








But the Supreme Court brushed aside all 


‘the fine reasoning and minute categorizing 


of the Seventh Circuit with the words “judg- 
ment of the Court of Appeals is reversed.” 
With the words “the judgment of the Dis- 
trict Court is affirmed,” it established that 
all of the defendant’s employees were en- 
titled to overtime in excess of 40 hours. 
The district court citation is 23 LaBor CAsEs 
{ 67,481. The citation for the Seventh Circuit 
decision is 25 LaBor CAsEs { 68,266, and the 
Supreme Court per curiam decision is 26 


Lasor Cases { 69,000. 


Minimum Woges 


There have been a number of bills intro- 
duced in Congress to provide for an increase 
in minimum wages. Although it is a little 
early to guess as to what success will come 
from these bills, it might be interesting to 
see what the states are doing in this area. 


Idaho, New Mexico and Wyoming have 
adopted the 75-cent minimum wage laws. 


The new Idaho law is not applicable to 
public employers or to employees engaged 
in a bona-fide executive, administrative or 
professional capacity or to agricultural labor 
or to anyone engaged in domestic service 
or to state and public employees or to out- 
side salesmen. Handicapped workers and 
apprentices may be licensed by the Com- 
missioner of Labor for employment at less 
than the minimum wage. Employees may 
bring suit for recovery of unpaid minimum 
wages, and a judgment in an employee’s 
favor shall include liquidated damages equal 
to the unpaid wages and the costs of suit, 
including a reasonable attorney’s fee. This 
is House Bill 164, Laws of 1955. 


The New Mexico statute provides for 50- 
and 75-cent minimum wages for most oc- 
cupations. The law is House Bill 420. 


The Wyoming law is not applicable to 
individuals employed in agriculture or do- 
mestic service, or in an administrative ex- 
ecutive or professional capacity; government 
workers; minors under 18; outside sales- 
men; ambulance drivers; and individuals 
engaged in the activities of an educational, 
charitable, religious or nonprofit organi- 
zation. The law is Chapter 121, Laws of 1955. 


Minimum wages are set in a number of 
states by wage orders which are applicable 
to the industry to which they are directed. 
Minimum wages of 75 cents per hour are 
now in force in California, Connecticut, 
Idaho, Massachusetts, New Mexico, Nevada 
and Wyoming. 


April, 1955 @ Labor Law Journal 
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B pes STANDARDS which govern the 
conduct of arbitrators of labor disputes 
are contained in the Code of Ethics and 
Procedural Standards for Labor-Manage- 
ment Disputes. The codification has stood 
up well since its adoption several years ago. 
The need to interpret it formally has arisen 
only twice. Such interpretations, when re- 
quired, are issued in numbered opinions by 
the Board of Governors of the National 
Academy of Arbitrators. 


Opinion No. 1 dealt with the question of 
alteration of a fee immediately prior to a 
hearing. An arbitrator agreed to serve at 
the rate of $50 for a one-day hearing and 
$50 for the preparation of his award. When 
he arrived at the hearing, he stated that he 
believed the fee arranged was too low, and, 
in view of the fees paid to other arbitrators, 
he should be allowed $100 a day with a 
minimum of $300. The parties thereupon 
agreed to an increase of $200. 


The code contains the following rule: “A 
fee previously fixed by the parties, or by 
schedule, should not be altered during the 
proceeding or after the award is delivered.” 
Strictly interpreted, it does not proscribe a 
prehearing fee increase. Nevertheless, the 
Board of Governors held that the arbitra- 
tor’s conduct was not consistent with the 
rule. The opinion said: “This rule was 
designed to protect parties who may hesi- 
tate to reject proposed increases in fees lest 
they prejudice their case before the arbitra- 
tor. Any attempt by an arbitrator to use 
the power given him by the parties as a 
lever to raise his fees is clearly unethical.” 

A more difficult question was presented 
and answered in Opinion No. 2 on February 
15, 1955. It involved interpretation of the 
following canon: “Qualification for Office. 
Any person whom the parties or the ap- 
pointing agency choose to regard as qualified 
to determine their dispute is entitled to act 
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as their arbitrator. It is, however, incum- 
bent upon the arbitrator at the time of his 
selection to disclose to the parties any cir- 
cumstances, associations or relationships that 
might reasonably raise any doubt as to his 
impartiality or his technical qualification 
for the particular case.” 

The opinion describes the issue as fol- 
lows: “An arbitrator served in dispute #1 
between a national company and a local 
union in one of its plants. So far as he 
knew, his award in that case was not pub- 
lished. Subsequently, he was asked to serve 
as arbitrator in dispute #2 between the 
same company and another local union 
affliated with another international in a 
different plant. After accepting the appoint- 
ment, he learned that the issue to be ar- 
bitrated appeared to be identical with that 
in dispute #1, and that the union apparently 
did not know of his participation as arbitra- 
tor in the earlier case. 

“(a) Under these circumstances, was the 
arbitrator under an ethical obligation to 
disclose to the union the facts concerning 
dispute # 1? 

“(b) Would a different ethical standard 
apply if the award in dispute #1 had been 
published, or if the local involved in dis- 
pute #2 was affiliated with the same inter- 
national as the local involved in dispute 
#1? 

z the question presented is whether 
the circumstances related above ‘might rea- 
sonably raise’ a doubt as to the arbitrator’s 
impartiality. In the judgment of the Com- 
mittee they do not. 

“It should be noted, initially, that it is 
virtually impossible for an arbitrator to 
know, prior to the actual submission of a 
case, whether it is in fact identical with 
one he has previously decided. Even when 
an issue is fundamentally the same as 
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others he has determined before, the arbi- 
trator usually finds that each new case has 
some unique, distinguishing feature that re- 
quires special consideration. 

“In any event, the fact that an arbitrator 
has issued a prior decision on a similar or 
identical case has by itself no necessary 
significance. The decisive ethical question 
for the arbitrator is not whether he has 
considered a similar issue before, but whether 
he is still open to persuasion either way. If 
the arbitrator feels free to revise his prior 
decision, no disclosure would seem necés- 
sary; but if for any reason the arbitrator 
feels bound by the prior decision, then he 
should certainly disclose that fact. 


“In conclusion, it may be stated that par- 
ties to an arbitration are entitled to an 
honest, rather than an uninformed, decision. 
A contrary conclusion would lead to the 
disqualification of arbitrators solely on the 
basis of their experience.” 

(The full text of the opinions .of the 
Board of Governors and the code and pro- 
cedural standards appears at 5 CCH Lasor 
Law Reports (4th Ed.) { 51,999.) 


Courts Can Compel Arbitration 


In a suit for breach of a collective bar- 
gaining agreement, federal district courts are 
empowered by the Taft-Hartley Act to 
order the parties to arbitrate their dispute 
where the contract contains an arbitration 
clause and the issues are within its scope. 
Resort to the United States Arbitration Act 
is unnecessary, since jurisdiction is broadly 
conferred by Taft-Hartley’s Section 301. 
This principle was reiterated recently by a 
federal district court in Wilson Brothers v. 
Textile Workers Union of America, CIO, 27 
Lagpor Cases { 69,026. 


The case involved a dispute over vacation 
pay owed to former employees of a closed 
plant. The union, by-passing the grievance 
procedure prescribed by the terminated con- 
tract, referred the dispute to the American 
Arbitration Association, in accordance with 
the last step in the grievance procedure. 

The employer sued under Section 301 for 
breach of the contract. The union moved to 
stay the proceedings pending arbitration. The 
employer asked that arbitration be stayed. 

A discussion of the United States Arbi- 
tration Act in the case said that the law 
“would seem to provide a remedy of com- 
pelling arbitration. However, if it is held 
that the matters before us relate to the 
collective bargaining agreement and not to 
the individual workers’ contracts of em- 
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In addition to the moral wrong in- 
volved, we cannot afford the waste 
that is caused by discrimination 
against older workers. It is far more 
profitable to have them productive 
than on public assistance. 

—James P. Mitchell 





ployment and thus free from the exclusion 
of . . . [the provision exempting contracts 
of employment from coverage], there is yet 
another problem for a district court in this 
Circuit. Section 2 of the Arbitration Act 
requires that the contract evidence ‘a trans- 
action involving commerce’. . . . Indeed 
a serious question is present as to whether 
such a transaction exists in a collective bar- 
gaining agreement which transaction is not 
inexorably bound in the workers’ individual 
contracts of employment.” 

Faced with doubt as to the applicability 
of the Arbitration Act, the court found an- 
other way to require arbitration: 

“In any event we feel that Sec. 301(a) of 
the Labor Management Relations Act of 
1947 has generated of its own force the 
remedy of compelling arbitration.” 

There was ample authority for the finding. 
In one of the cited cases—Te-stile Workers 
Union of America, CIO v. American Thread 
Company, 23 Lapor Cases {67,660 (DC 
Mass., 1953)——the court went so far as to 
answer a party’s objection that it lacked 
an arbitrator, when it said: 

“If the parties are unable within ten days 
to agree upon an arbitrator, this Court will 
appoint one.” 

About the applicability of Section 301 to 
the motion to compel arbitration, the court 
in American Thread said: 


“Although there is room for a difference 
of opinion as to what law governs the rights 
of the parties, it seems to this Court that 
the Congress which enacted Section 301 
would have preferred that remedies should 
be determined without reference to state 
law and should include specific enforcement 
of arbitration clauses in labor contracts. 

“Admittedly, the legislative language and 
history are very thin on this point. There 
is no square facing of the issue whether 
Section 301 authorizes specific performance 
of arbitration clauses in labor contracts. 

“There is another, but more mechanical 
way of reaching the conclusion that in suits 
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under Section 301 federal law directs the 
specific performance of arbitration clauses. 
TRe first step is to refer to the traditional 
rule that the availability of specific perform- 
ance is a matter not of right, but of remedy, 
and that like other matters of remedy it is 
governed by the law of the forum. : 
The second step is to declare that though 
the federal rule is in general not to enforce 
specifically executory arbitration agreements, 
that rule rests on merely weak historical 
arguments, and should be abandoned when- 
ever, as is the case in the Taft-Hartley Act, 
there is sufficient indication that the legisla- 
tion in a particular field intended the maxi- 
mum degree of enforcement of arbitration 
contracts. 


“In reaching the conclusion that under 
Section 301 of the Taft-Hartley Act federal 
courts can specifically enforce arbitration 
clauses in labor contracts, this Court has 
not overlooked either the Federal Arbitra- 
tion Act of 1925 . . . or the Norris- 
LaGuardia Act of 1932 . The former 
was drafted a generation ago, prior not 
only to the Taft-Hartley Act but also the 
labor relations situation that has developed 
since the 1930’s. If that Act reflects any 
policy toward enforcement of voluntary ar- 
bitration clauses in labor contracts, it is a 
policy strictly confined to the interpretation 
and direct enforcement of that statute. The 
Norris-LaGuardia Act is likewise a statute 
earlier than the Taft-Hartley Act. The 
general structure, detailed provisions, de- 
clared purposes, and legislative history of 
that statute show it has no application to 
cases where a mandatory injunction is 
sought to enforce a contract obligation to 
submit a controversy to arbitration under 
an agreement voluntarily made. In- 
deed one of the very objects of the statute 
was to induce the parties instead of promptly 
going to court, for broad injunctions hastily 
issued, restraining tortious or other conduct, 
first ‘to make every reasonable effort to 
settle such dispute by voluntary 


» 


arbitration’. 


State Courts Rule on Arbitration 


Some recent state cases involving arbi- 
tration issues are briefly discussed below: 


Negotiation must precede arbitration. — 
Two unions claimed checked-off dues being 
held in escrow by an employer. The em- 
ployer had no interest in the dispute, ex- 
cept that he might have to pay the amount 
in issue twice if he handed the funds over 
to the wrong union. One union requested 
the employer to arbitrate its demand, but 
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There is one thing you learn quickly 
at the NLRB and that is not to take 
yourself too seriously—for no matter 
how many problems you rule upon, 
you know that among them the em- 
ployers, the employees, their repre- 


sentatives and their counsel can 
create more problems in one month 
of accident than the Board can cure 
in one year of design. Typical of this 
situation is a motte “IJODTAA" 
which one Board Member has before 
him at all times, which motto when 
transcribed plaintively states: ‘‘It's 
just one damned thing after an- 
other.” —Philip Ray Rodgers 





the employer asked it to try friendly nego- 
tiation first. He was upheld in court on 
the grounds that the question was one 
which lent itself readily to negotiation and 
that the demand for arbitration was pre- 
mature.—Jay Kay Metal Specialities Corpora- 
tion v. United Service Employees Union, Local 
377, CIO, 27 Laxsor Cases { 68,850 (N. Y. 
Sup. Ct., App. Div., 1954). 


Management prerogatives not arbitrable. 
—An employer was not obligated to submit 
to arbitration controversies which did not 
constitute grievancés, but involved the em- 
ployer’s right to manage and operate the 
business. The arbitration clause in the col- 
lective bargaining agreement was limited to 
disputes which fell with the term “griev- 
ance.”—Carborundum Company v. Swisher, 27 
Lasor CAsEs { 68,898 (N. Y. Sup. Ct., 1954). 


Court will not interfere with arbitrators. 
—Where the board of arbitration was acting 
within its authority under a collective bar- 
gaining agreement, the court refused to en- 
tertain a request to rule upon a matter that 
was within the authority of the arbitrators 
to decide. A specific request to eliminate 
from arbitration any reference to the time 
before the employee became a member of 
the union was ruled immaterial in that the 
bargaining agent was entitled to represent 
all employees whether they were members 
of the union or not.—In re Local 32B, Build- 
ing Service Employees International Union, 27 
Lasor CAsEs { 68,903 (N. Y. Sup. Ct., 1954). 


Issue must be arbitrable—An employer 
was not entitled to arbitration of a dispute 
with a union concerning reimbursement to 
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the employer for the payment of a com- 
pensation claim to an injured underage em- 
ployee who had been sent to the employer 
by the union under a hiring agreement. 
The employer’s liability arose by reason of 
the fact that the employee was underage 
at the time he was injured. Nowhere in 
the agreement was there any duty placed 
upon the union to investigate into the quali- 
fications of prospective employees dispatched 
by it to the employer. The burden of show- 
ing the existence of an arbitrable issue is 
upon the party seeking arbitration. There 
could be no doubt that the hiring of em- 
ployees was under the exclusive control of 
the employer and that there was ample op- 
portunity to examine the employee’s quali- 
fications and reject him if the employer 
considered him unsatisfactory.—Livingston 
v. Tel-Ant Electronic Company, 27 Lasor 
Cases § 68,936 (N. Y. Sup. Ct., 1955); re- 
argument den., 27 Lapor Cases { 68,971. 


Employer must arbitrate bona-fide labor 
dispute.—A motion to compel arbitration 
was granted and an employer was required 
to appoint three arbitrators in accordance 
with a collective bargaining agreement pro- 
vision that all disputes were to be settled 
by arbitration, since it did not clearly ap- 
pear as a matter of law that no default or 
bona-fide dispute existed.—Sherman v. Sea- 
board Terminal & Refrigeration Company, 27 
Lapor Cases { 68,939 (N. Y. Sup. Ct., 1954). 


Termination of business is arbitrable ques- 
tion.—The question of whether or not an 
employer actually went out of business 
when he discharged a union-member em- 
ployee was a proper subject for arbitration. 
Since the question bore directly on the sub- 
ject matter of the demand for arbitration, 
and since it arose from.an act performed 
subsequent to the making of the contract, 
there was an issue exclusively within the 
jurisdiction of the arbitrators.—Teschner v. 
Livingston, 27 Lapor Cases § 69,028 (N. Y. 
Sup. Ct., App. Div., 1955). 


Illegal strikers refused stay of arbitra- 
tion.—A union which called a strike in vio- 
lation of a no-strike clause in a collective 
bargaining agreement was not granted equi- 
table relief. It asked for a stay of court 
proceedings pending arbitration. The union 
defaulted in thé arbitration proceedings by 
striking —Leon v. International Ladies Gar- 
ment Workers Union, 27 Lapor CAsEs { 68,874 
(Calif. Sup. Ct., 1954). 


No court relief before arbitration.—A 
party to a collective bargaining agreement 
which contained grievance procedure and 
arbitration machinery provisions for the 
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settlement of disputes within the scope of 
the contract had to exhaust those remedies 
before resorting to the courts for relief. The 
employee involved in the case did not allege 
that she ever made any demand on the un- 
ion to exhaust or continue with arbitration 
of the grievance in accordance with the con- 
tract.—Cone v. Union Oil Company of Cali- 
fornia, 27 Lasor Cases § 68,923 (Calif. Dist. 
Ct. of App., 1954). 


Court must decide whether issue is arbi- 
trable—A board of arbitrators exceeded its 
powers in deciding that there was “no arbi- 
trable subject.” Only a court could decide 
whether an issue was arbitrable under a 
collective bargaining agreement. The award 
of the arbitrators was vacated without preju- 
dice to either party —Southside Theatres, Inc. 
v. Moving Picture Projectionists, Local 150, 
27 Lapor CAsEs § 68,952 (Calif. Super. Ct., 
1954). 


Arbitrators cannot change contract.—An 
arbitration award based on a decision which 
the arbitration board was without power to 
render was vacated, The contract provided 
that the employer could terminate it on 
60 days’ notice. In interpreting this pro- 
vision, the arbitrators exceeded their au- 
thority to the extent of alternating the 
agreement. — Flores v. Barman, 27 LaAsor 
Cases f{ 68,964 (Calif. Dist. Ct. of App., 
1954). 

Damages for refusal to arbitrate.— A 
strike called by a union and its refusal to 
arbitrate a labor dispute as provided for in 
the collective bargaining agreement consti- 
tuted a breach of the agreement for which 
the employer could seek damages under 
Section 301 of the Taft-Hartley Act. The 
arbitration provision was not a _ no-strike 
clause, but it operated as such in that it 
was intended to prevent strikes by-having 
disputes settled by a panel consisting of 
three union members, three employers in 
businesses similar to that of the employer 
and an impartial member.—W. L. Mead, Inc. 
v. International Brotherhood of Teamsters, 
Local Union No. 25, AFL, 27 Lapor CAsEsS 
{ 68,889 (DC Mass., 1954). 


Arbitration award confirmed in part.— 
Connecticut’s highest court reversed a lower 
court decision which had vacated an arbi- 
tration award on the theory that it had ex- 
ceeded the scope of the submission. The 
void parts of the award were held severable 
from the valid portions. As modified, the 
award was confirmed.—Local 63, Textile 
Workers Union v. Cheney Brothers, 27 LaBor 
Cases { 68,877 (Conn. Sup. Ct. of Errors, 
1954). 
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University Publication 


Labor-Management Relations in Illini City. 
University of Illinois, Institute of Labor and 
Industrial Relations, 704 South Sixth Street, 
Champaign, Illinois. 1953. Volume 1, 809 
pages; Volume 2, 662 pages. Volume 1, 
$10; Volume 2, $7.50; both volumes, $15. 


The study which is reported here analyzes 
labor-management relations in a medium- 
size midwestern city during the years 1948- 
1950. Obviously, any generalizations based 
on the study can have only a limited ap- 
plication until tested in many other situa- 
tions and periods. Nevertheless, the research 
will contribute both to the improvement of 
methodology in the study of labor-manage- 
ment relations and to the development of a 
better integrated system of principles in this 
important field. 


The study is presented in two volumes. 
Volume I describes important features of 
Illini City and analyzes the interactions be- 
tween the community and labor-manage- 
ment relations in over-all terms. Five case 
studies then provide detailed descriptions 
and analyses of labor-management relations 
in particular establishments and industries 
in the community. Volume II is devoted to 
comparisons among the relationships in the 
eight establishments described in the five 
case studies. The first volume is historical; 
the second is largely cross-sectional, that is, 
it focuses on certain aspects of labor- 
management relations in the eight establish- 
ments at a particular point in time. Volume 
II is highly experimental and includes a 
variety of quantitative and qualitative methods 
designed to describe similarities and differ- 
ences among labor-management relation- 
ships and to explain the reasons for their 
existence. 


Case Study 1 analyzes the relationship be- 
tween the largest manufacturing company 
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(a grain processor) and the largest indus- 
trial union in Illini City. It depicts the 
evolution of the relationship from exclusive 
management direction through company 
unionism, independent unionism and finally 
collective bargaining with a vigorous na- 
tionally affiliated union. The new relation- 
ship developed, under highly favorable eco- 
nomic conditions, with relatively minor 
frictions and to the general satisfaction of 
most of the persons concerned. 

Case Study 2 presents a detailed analysis 
of the evolution and decline of “paternalism” 
as a philosophy and operating code of in- 
dustrial management in the largest metal 
products manufacturing establishment in 
Illini City. 

Case Study 3 deals with the intricate inter- 
action of the ladies’ garment workers’ union 
and five manufacturers of cotton house- 
dresses. Despite the fact that the workers 
belonged to a single local, there were 
significant variations in labor-management 
relations within each establishment. 


Case Study 4 concerns relations in the 
local pickup and delivery phase of the 
trucking industry. 

Case Study 5 analyzes the relationship 
among the numerous unions and contractors 
in the highly complex building construction 
industry, with particular attention to two of 
the most important establishments. 


NLRB Jurisdiction 


A Study of the Factors Determining the 
Exercise of Jurisdiction by the National Labor 
Relations Board in Three Selected Industries. 
Algernon S. Belcher. The Catholic Univer- 
sity of America Press, Washington, D. C. 
1954. 62 pages. 75¢. 

This is an abstract of a dissettation. The 
heart of the book is a discussion of the 
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NLRB’s yardsticks of jurisdiction. In the 
light of this, the author looks at the con- 
struction industry, the hotel industry and 
the new-car dealers. 


The building and construction industry 
operates by a unique method of collective 
bargaining. ‘The industry is organized on 
a craft basis into 19 national or international! 
unions affiliated with the building and construc- 
tion trades department of the AFL. There 
are, in general, two types of contracts: (1) 
industrial or nation-wide, which are made 
by the national or international unions; and 
(2) local, which are made between either 
local unions or local building and contrac- 
tors’ associations. Under the yardsticks 
announced by the NLRB, most of the resi- 
dential builders in cities of small size are 
excluded. As a general rule, the Board 
makes a sincere attempt to conform to its 
yardsticks and asserts jurisdiction over build- 
ing contractors of large construction projects. 
only in the absence of contrary legislation. 


The hotel industry operates under a 
union-shop type of contract, and bargaining 
is carried out by an association of em- 
ployers and local joint executive boards of 
the various unions involved. Master agree- 
ments are obtained covering an entire metro- 
politan area, 


As to new-car dealers, the yardsticks will 
probably be applied on bases of: integral 
parts of multistate establishments; direct 
inflow exceed $500,000; inflow and outflow 
where their combination meets the mini- 
mum requirements; and insufficient dollar 
volume. 
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Pre-emption Dilemma . . . One of the 
most interesting, possibly the most con- 
fused, and certainly the most complex area 
in the field of labor management relations 
law today is that involving the question of 
the extent to which federal labor legislation 
should operate to preclude a state from 
giving effect to its local labor law, be it 
statutory or judge-made. Of equal impor- 
tance is the question of the extent to which 
our present labor legislation operates to fill 
the field. 


It is the authors’ purpose to disclose the 
historical foundations of the pre-emption 
doctrine, to analyze the status of the law 
as it exists today, to investigate the current 
proposals before the Houses of Congress 
and, finally, to present proposals which 
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they hope will settle, once and for all, the 
problems which exist under the present 
statute—Roumell and Schlesinger, “The 
Preemption Dilemma in Labor Relations,” 
University of Detroit Law Journal, November, 
1954, and January, 1955. 


Guaranteed Annual Wages... The idea 
of guaranteed wages, of course, is not new. 
Guaranteed wage plans, of one sort or an- 
other, precede state unemployment com- 
pensation laws by nearly four decades. What 
is new, however, are the recent proposals 
for integrating guaranteed annual wages 
with unemployment compensation. 


At the present time, guaranteed wages 
and unemployment compensation are not 
only unwed, but they are comparative 
strangers. State agencies consider guar- 
anty payments as wages. Workers who 
receive such payments are not considered 
unemployed and cannot receive compensa- 
tion for total unemployment. The author 
suggests that a substantial overhauling of 
the entire system might be altogether de- 
sirable-—Papier, “Guaranteed Annual Wage 
Proposals: Their Implications for Unem- 
ployment Compensation,” Industrial and 
Labor Relations Review, January, 1955. 


Featherbedding . . . The so-called “anti- 
secondary boycott” proviso of the Taft- 
Hartley Act (Section 8(b) (4) (A)) is bidding 
to control union featherbedding practices 
far more effectively than the act’s anti- 
featherbedding section (Section 8(b)(6)). 


Senator Taft had stated that primary 
strikes over employment conditions and 
terms were “entirely proper” and “through- 
out this bill are recognized as completely 
proper strikes.” 


On the basis of Senator Taft’s statement, 
should a union be able, by labor boycott, 
to force a company not to purchase certain 
materials, machinery or equipment on the 
grounds that it is engaged in a dispute over 
“working conditions,” where its reason for 
opposing such purchases is that the ma- 
terials, machinery or equipment are (1) non- 
union, (2) rival-union produced, (3) de- 
structive of members’ work opportunities, 
(4) “speed-up” or “stretch-out” devices, (5) 
“struck work” or (6) unsafe? 


The author goes on to explain the an- 
swers to these questions in relation to their 
potential influences on make-work activities. 
—Van de Water, “The Secondary Boycott 
Provisions of Taft-Hartley: Their Poten- 
tial Influences on Make-Work Activities,” 
Southern California Law Review, December, 
1954. 
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Meetings of Labor Men 


Fifth Annual Personnel Conference, Con- 
necticut Personnel Association—A panel 
discussion on the subject “What Does 
Management Expect of the Personnel- 
Industrial Relations Department?” will fea- 
ture this conference at Yale University on 
April 11. Other sessions will discuss “Indus- 
trial Medicine and Production,” “Personal- 
ize Your Supervisory Training Program” 
and “How Our Labor Contract Operates.” 


Twenty-seventh Institute on Industrial 
Relations, National Association of Manufac- 
turers.—The institute will be held April 
11-15 at the Belleview-Biltmore Hotel, 
Belleair, Florida. Address: Sybyl S. Patter- 
son, Director, Employee Relations Division, 
NAM, 2 East 48th Street, New York 17, 
New York. 


Eighteenth Annual Industrial Personnel 
Conference, University of Tennessee.—Spon- 
sored jointly by the university and Tennes- 
see industry, this conference will be held 
at Read House in Chattanooga on April 
21-22. Address: Co-ordinator of Confer- 
ences, Room 101, Perkins Hall, University 
of Tennessee, Knoxville, Tennessee. 


Annual Conference, International Asso- 
ciation of Personnel Women.—This year’s 
meeting will be held at the Chase and Park 
Plaza Hotels in St. Louis, Missouri, April 
21-23. 

Thirty-third Pacific Coast Management 
Conference, California Personnel Manage- 
ment Association.—The scene of this meet- 
ing will be the Claremont Hotel, Berkeley, 
California, on April 19 and 20. The associa- 
tion’s address is Farm Credit Building, 2180 
Milvia Street, Berkeley, California. 

CIO Conference on Automation.—The 
CIO Committee on Economic Policy will 
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sponsor this discussion of “the meaning and 
implications of the new technology” —automa- 
tion—at the the Mayflower Hotel in Wash- 
ington on April 14. A number of automation 
experts have been invited to participate. 


The Secretary of Labor Reports 


Annual Labor Department review con- 
tains chart, objectives. 


The organization chart (on the next page) 
of the United States Department of Labor is 
reproduced from a report entitled The 
Secretary of Labor Reports on the Services 
of the U. S. Department of Labor to the 
People of the United States During Fiscal 
Year 1954, released March 13. 

The report discusses activities of the 
Department for the period covered in detail 
and outlines plans for the future. 

The following statement is quoted from 
the report: 


“The Objectives of the Department of 
Labor.—The aspirations of American work- 
ing men and women are these: 

“1. To give, through their work, the 
highest and finest expression to their God- 
given abilities and talents; 

“2. To maintain the dignity, the pride, 
and the freedom that rightly belong to all 
free men; 

“3. To achieve a material standard of 
living within which these ideals of a good 
and useful life can, in ever-increasing meas- 
ure, be realized for the worker and his family. 

“The principal objective of the Depart- 
ment of Labor is to foster the conditions 
under which these aspirations can be at- 
tained. 

“For when the self-expression, the liberty 
and the prosperity of the working people 
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are assured, it follows that the broader 
objective—the well-being, strength and 
greatness of our country and of all its 
people—is also assured. 


“In furthering these general objectives, 
the programs and policies of the Depart- 
ment of Labor are designed: 


“1. To aid, through an effective Federal- 
State employment service system, in getting 
the best possible job for the worker, and 
the best possible worker for the job; and, 
when suitable jobs are not to be had, to 
ensure the availability of a system that 
provides adequate unemployment compen- 
sation with dignity and dispatch. 


“2. To help employees, employers, and 
the States in making work-practices and 
work-places safe and healthful; and, when 
injury or illness do occur, to aid in the 
provision of workmen’s compensation which 
will not only prevent hardship to the in- 
jured worker and his family, but whenever 
possible restore him to health and useful 
employment. 


“3. To provide a framework within which 
employers and employees can conduct theit1 
affairs and fairly work out their differences 
with a minimum of government interven- 
tion; but where practices exist that offend 
American standards of decent wages or 
hours or working conditions, to blot out 
these substandard conditions by vigorous 
enforcement of labor standards legislation. 


“4. To sponsor training programs and 
vocational guidance which bring out the 
best potentialities in individuals of all ages, 
and which will produce a body of skilled 
and versatile workers to meet the needs of 
our expanding economy and of national 
defense; and to anticipate the demands of 
a possible mobilization period by manpower 
planning that, within our traditions of free- 
dom and protection of labor standards, will 
effectively safeguard the national security. 


“nc 


5. To supply the factual information 
needed to develop sound judgments and 
policies on employment, unemployment, 
productivity, wages, hours of work, work- 
ing conditions, labor relations, work in- 
juries, prices, cost of living, and the like; 
and to undertake, assist and stimulate eco- 
nomic and social research which promises 
new knowledge to aid in furthering the 
well-being of working people. 


“6. To make provisions for the particular 
needs and opportunities of individuals in 
special circumstances, such as: older work- 
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ers, whose ability to contribute to the 
economy must be better understood; women, 
whose skills are vital to the Nation’s labor 
force; young workers, who require both 
added protection from damaging work sur- 
roundings and also special guidance and 
training; handicapped workers, whose capa- 
bilities, properly analyzed and developed, 
can be a valuable resource to themselves 
and to the country; minority groups, who 
possess great untapped resources of talent 
and strength that must not be wasted 
through discriminatory rules, attitudes or 
practices; and veterans, who, through 
special placement efforts and guarding of 
reemployment rights, may be assisted to 
regain their competitive position in the 
labor market without undergoing a penalty 
because of the interruption of their careers 
by military service. 


“7. To promote public and private pro- 
grams which, as a means of improving 
international harmony, will help the work- 
ers of this country and other countries to 
a better understanding of each other’s atti- 
tudes, aspirations, and institutions.” 


(Copies of the complete report are for 
sale by the Superintendent of Documents, 
United States Government Printing Office, 
Washington 25, D. C. Price: 35 cents 
(paper cover).) 


Fair Educational Standards 


The Fair Labor Standards Act keeps 
minors in school. 


Marked increases in rural school enroll- 
ment are due to the child-labor provisions 
of the Fair Labor Standards Act, Secre- 
tary of Labor James P. Mitchell reports. 


The child-labor provisions of the act pro- 
hibit the employment of children under 16 
years of age during school hours by farmers 
whose crops or products go into interstate 
or foreign commerce. The only exception 
is children working for their parents on the 
home farm. The purpose of these provi- 
sions is to allow children in farm areas the 
same opportunity to go to school that urban 
children enjoy. 


Last year the Labor Department’s Wage 
and Hour Division investigators found 4,389 
children under 16 employed during school 
hours in violation of the law on 1,993 farms. 


Of the 4,389 children found working dur- 
ing school hours, educational information 
was available for 4,023. When the ages of 
these children are related to their grades in 
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school, the effect of their work during school 
hours is apparent. Forty-eight per cent of 
the 4,023 children were in school grades 
below normal for their ages and 131 of them 
had never been to school. Of thé 700 15- 
year-old children, 70 per cent were below 
their normal grade. 


Kammholz, Leedom 
Fill NLRB Posts 


Senate approves judge as member and 
attorney as general counsel of National 
Labor Relations Board. 


Presiding Judge Boyd Stewart Leedom 
of the Supreme Court of South Dakota 
was confirmed by the United States Senate 
on February 28 as a member of the Na- 
tional Labor Relations Board to fill the 
vacancy created by the expiration of the 
term of Albert C. Beeson. Chicago attorney 
Theophil Carl Kammholz was approved 
March 8 as NLRB General Counsel, suc- 
ceeding George J. Bott. Both positions 
have been vacant since last December. The 
Senate Labor Committee gave its approval 
to the nominees on February 25. They are 
expected to take office about April 1. 

Member Leedom was born in Iowa in 
1906, but has spent virtually all his life in 
South Dakota. He attended Black Hills 
Teachers College and received his legal 





education at the University of South 
Dakota, graduating in 1929. He practiced 
law in Rapid City and became city attorney 
there in 1934, serving in that position for 
ten years. He served in the state senate 
from 1949 to 1951, when he was appointed 
to the supreme court. In 1952 he was 
elected to fill an unexpired term on the 
court, and was re-elected for a full six-year 
term in 1954. His five-year term as an 
NLRB member will expire December 16, 
1959. 

General Counsel Kammholz was born in 
Wisconsin in 1909 and was graduated from 
the University of Wisconsin in 1932. He 
practiced law in Wisconsin for a number of 
years. In 1943, he was appointed regional 
attorney for the National War Labor 
Board. In 1945, he was admitted to the 
Illinois bar where he practiced law with 
the Chicago firm of Vedder, Price, Kauf- 
man and Kammbholz until President Eisen- 
hower selected him for the NLRB post. 
He served as an adviser to the United States 
delegation to the International Labor Or- 
ganization Conference in 1954. The statute 
fixes his term of office with the Board for 
four years. 

The accompanying photograph shows 
General Counsel Kammholz conferring with 
Senator Everett Dirksen of Illinois during 
the Senate Labor Committee hearings on 
his nomination. 





United Press Telephoto 


NLRB General Counsel Theophil C. Kammholz, left, and Senator Everett C. Dirksen. 
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THE DEVELOPING LAW—Continued from page 214 





to meet effectively the contention that, if 
not an exception to the (A) clause, the (B) 
clause had no significance. 


Object Clause in Section 8(b)(4){C) 


Section 8(b)(4) activity is proscribed by 
8(b)(4)(C) if it has as an object the forcing 
or requiring of “any employer to recognize 
or bargain with a particular labor organiza- 
tion as the representative of his employees 
if another labor organization has been cer- 
tified as the representative of such em- 
ployees under the provisions of section 9.” 

Since “any employer,” as here used, in- 
cludes primary employers, this clause has 
the effect of outlawing primary, as well as 
secondary, pressures for the purpose stated 
above. Thus, where Union A has been 
certified by the Board as the exclusive 
representative of X’s employees, a primary, 
recognition strike against X by Union B 
would contravene 8(b)(4)(C). Any sec- 
ondary action in furtherance of such strike 
would violate both 8(b)(4)(A) and (C). 
As it happens, all charges of violations of 
8(b)(4)(C) have so far been based only 
on primary action.” 

Although the (C) clause places no limit 
on the age of the protected certification, it 
may be questioned whether Congress in- 
tended that a union, once certified, should 
be protected in perpetuum, regardless of the 
extent of subsequent defections in its ranks. 


The question of the longevity of a Board 
certificate has frequently been considered 
in cases involving charges that an employer 
has violated Section 8(a)(5) of the act by 
refusing to bargain with a certified union. 
Where the certificate was less than one year 
old when the refusal to bargain occurred, 
the Board has uniformly held that, absent 
unusual circumstance, the employer was 
under a duty to honor the certificate for at 


least one year from its date.” This one- 
year rule, recently approved by the Supreme 
Court,” was followed in a case under 303(a) 
(3), the counterpart of 8(b)(4)(C).* In 
that case, the defendant union struck for 
recognition as the representative of em- 
ployees for whom another union had been 
certified only a few months earlier. The 
court found a violation of 303(a)(3) despite 
the fact that the certified union had lost its 
majority status and had, in fact, renounced 
its right to represent the employees. 


However, where, in a refusal-to-bargain 
case under Section 8(a)(5), an employer 
refuses to honor a certificate that is more 
than one year old, the Board will condone 
the employer’s action if it is affirmatively 
shown that the certified union has been 
repudiated by the majority of the employees 
or that the employer in good faith believed 
that to be the case.” 


Whether the Board, in applying 8(b) 
(4)(C), will measure the effective life of 
a certificate by the same standards as it has 
evolved in the refusal-to-bargain cases is 
not yet clear. In a case under 8(b)(4)(C) 
involving a certificate that was more than 
six years old, the Board stated that the 
age of the certificate would not in itself 
preclude a finding of violation.” However, 
the Board did not, in that case, reach the 
question as to whether a showing not only 
that the certificate was more than one year 
old, but also that the certified union had 
lost its majority status would be a sufficient 
defense under 8(b)(4)(C), and the Board 
has not yet ruled on that issue.” 


In any event, while the act is silent on 
the point, there can be little doubt that 
where a certificate has been formally re- 
voked by the Board through decertification 
proceedings,” or otherwise,” or where a 
certification of one union has been super- 





% Oppenheim Collins & Company, Inc., 83 
NLRB 355, 356; Western Auto Supply Company, 
93 NLRB 1638; Tungsten Mining Corporation, 
106 NLRB, No. 153; Union Chevrolet Company, 
96 NLRB 957. 

1% See Celanese Corporation of America, 95 
NLRB 664, 672. 

" Ray Brooks v. NLRB, 27 LABOR CASES 
1 68,835, 348 U. S. 96. 

1% Pepper & Potter, Inc. v. Local 977, 21 LABOR 
= f 66,831, 103 F. Supp. 684 (DC N. Y., 
1952). 

19 See case cited, footnote 16. 

» Tungsten Mining Corporation, cited at foot- 
note 15. 
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21 However, in the Tungsten case, Chairman 
Farmer indicated that he would not give any 
weight to such a showing so long as the cer- 
tificate was recognized as valid by the employer 
and the certified union. 

2 See Sec. 9(c)(1)(A) (ii) of the act. 

23 The Board, without the aid of any specific 
provision of the act, has revoked certifications 
where it has found that the union did not im- 
partially represent all the employees in the unit 
or that its certificate was invalid ab initio for 
procedural reasons. See, for example, Hughes 
Tool Company, 104 NLRB 318; Lane Wells Com- 
pany, 79 NLRB 252, 256; Sunbeam Corporation, 
98 NLRB 525, 527. 
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seded by a later certification of another, the 
revoked or superseded certificate would no 
longer be protected by 8(b)(4)(C). 


Once it is established that a union has 
a valid certificate, it is clear that the union 
is protected by 8(b)(4)(C) against any 
effort by another union, through strikes or 
picketing, to supplant the certified union as 
the exclusive representative of.the employees 
in negotiating for a collective bargaining 
contract. But what if the object of the 
minority union is not to usurp this function 
of negotiating contract terms, but is limited 
to obtaining the adjustment of a grievance 
of an individual employee or group of em- 
ployees, as is the case where such a union 
pickets to obtain the reinstatement of a 
discharged employee or employees? 

In Douds v. Local 1250, Retail-Wholesale 
Department Store Union,™ such picketing 
was held by Judge Learned Hand not to 
violate 8(b)(4)(C). The court pointed out 
that Section 9(a) of the act, although vest- 
ing in certified unions the exclusive right 
to bargain about wages, hours and other 
conditions of employment, reserves to indi- 
vidual employees—subject to certain limi- 
tations—the right to present “grievances” ™ 
directly to their employer and to adjust 
them, without the intervention of the certi- 
fied union. Although Section 9(a) is silent 
as to the role of minority unions in this 
area, Judge Hand saw nothing in the act 
that would prevent them from prosecuting 
grievances for individuals, even though such 
individuals might be already represented by 
a certified union. Accordingly, he found that 
picketing by a minority union in support 
of the cause of certain aggrieved employees 
was not in derogation of the bargaining 
rights of another union certified to repre- 
sent those employees and, hence, did not 


violate 8(b)(4)(C).* 


Jurisdictional Disputes 


The (D) clause in 8(b)(4) makes it an 
unfair labor practice for a union or its 








agents to engage in, or induce employees 
to engage in, a concerted refusal to perform 
services with an object of forcing an em- 
ployer “to assign particular work to em- 
ployees in a particular labor organization 
or in a particular trade, craft, or class 
rather than to employees in another labor 
organization, or in another trade, craft, or 
class, unless such employer is failing to 
conform to an order or certification of the 
Board determining the bargaining representa- 
tive for employees performing such work.” 
This clause deals essentially with the 
so-called “jurisdictional dispute”’—a dispute 
between two groups of employees, each 
claiming the exclusive right to do a partic- 
ular kind of work for an employer. Both 
primary and secondary pressures in further- 
ance of such a dispute are deemed to be 
condemned. The struck or picketed em- 
ployer, even though he controls the assign- 
ment of the disputed work, is generally 
powerless to settle the dispute to the satis- 
faction of both parties, but he is, neverthe- 
less, frequently the one who suffers the 
heaviest loss. His plight is comparable to 
that of the “unoffending employer” in the 
ordinary secondary boycott case, who finds 
himself in the line of fire through no fault 
of his own, or to that of the employer who 
is caught in the middle of a dispute between 
a certified and an uncertified union. In all 
these situations, the employer is in the 
pathetic position of the “innocent bystander,” 
and it is understandable that he should 
become the object of legislative solicitude. 


Congress showed special concern, how- 
ever, for the employer who is the victim of 
a jurisdictional dispute. For his benefit a 
unique procedure was enacted for expe- 
diting the handling by the Board of viola- 
tions of the (D) clause. In all other cases 
of alleged unfair labor practices, the matter 
does not come before the Board for decision 
until after a charge has been filed, a com- 
plaint has issued, a hearing has been held 
before a trial examiner, and the parties have 





2416 LABOR CASES { 65,015, 173 F. (2d) 764 
(CA-2, 1949). 

% This provision is an elaboration of a similar 
provision in Sec. 9(a) of the original act. 
As used in such original provision, the term 
‘“‘grievances’’ has been defined as embracing 
primarily individual maladjustments rather than 
group demands, such as a demand for a general 
increase in wage rates. See Hughes Tool Com- 
pany v. NLRB, 9 LABOR CASEs { 62,503, 147 F. 
(2d) 69, 72-73 (CCA-5, 1945). Cf. Elgin, Joliet 
é& Eastern Railway Company v. Burley, 9 
LABOR CASES { 51,212, 325 U. S. 711, 723 (1945). 

% This conclusion was affirmed on rehearing, 
although the court receded from its earlier 
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position that ‘‘grievances’’ under Section 9(a) 
included not only individual complaints, but 
also any group demands not covered by an 
existing collective agreement. Conceding that 
such a broad construction of ‘‘grievances’’ was 
not necessary to the decision of the case at 
bar, the court limited itself, on rehearing, to a 
holding that the dispute over the reinstatement 
of the discharged employees was a grievance, 
and the minority union’s picketing of the em- 
ployer to force him to deal with it about the 
grievance did not violate 8(b)(4)(C). (Douds v. 
Local 1250, cited at footnote 24, at p. 771.) 
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iner’s intermediate report. The Board then 
issues its decision and, if it finds a violation, 
orders the respondent to cease and desist 
therefrom and to take appropriate affirma- 
tive action. This order is subject to review 
and enforcement by the courts. However, 


had opportunity to except to the trial exam- 


with respect to charges of infractions of 


8(b)(4)(D), Section 10(k) of the act pro- 
vides for a speedy, declaratory ruling by the 
Board, designed to facilitate the settlement 
of the dispute and obviate the need for 
further Board proceedings. 


Specifically, 10(k) provides that unless 
within ten days after notice of the filing of 
a charge of a violation of 8(b)(4)(D) the 
parties have voluntarily reached a settle- 
ment, the Board shall “hear and determine” 
the basic dispute, without awaiting the issu- 
ance of a complaint. As construed by the 
Board, its responsibility in making a deter- 
mination under ‘10(k) is limited to finding, 
first, whether there is reasonable cause to 
believe that the respondent union has vio- 
lated 8(b)(4)(D)™ and, if so, whether it 
is entitled to the disputed work. Thus, the 
Board’s determination is merely an interim 
declaration of the rights of the parties. It 
is not implemented by a remedial order nor 
is the determination, as such, subject to 
judicial review or enforcement.* The only 
sanction supporting the Board’s determina- 
tion is that if the respondent union complies 
with the Board’s determination, 10(k) re- 
quires that the charge against it be dis- 
missed.” Otherwise, a complaint may issue 
upon the charge under Section 10(b) of the 
act, and the case will then be processed 
in the same manner as any other unfair 
labor practice case. 


As just stated, the Board, under 10(k), 
has undertaken to determine not only 
whether there is reasonable cause to believe 
that 8(b)(4)(D) has been violated by the 
respondent union, but also whether such 
union was entitled to the disputed work. 


In making the latter finding, the Board has 
assumed that the fact that a union may have 
violated the (D) clause does not preclude 
a determination under 10(k) that it is en- 
titled to the work.” Should the Board 
make such a finding in a particular case 
in favor of a respondent union, it would 
seem to follow that any further strike action 
or picketing by such union to enforce its 
claim, even though technically violative of 
8(b)(4)(D), could not be the subject of a 
complaint. As it could hardly be said that 
the union was failing to comply with the 
10(k) determination, dismissal of any pend- 
ing charge alleging violation by the union 
of 8(b)(4)(D) would seem to be mandatory. 
Some may question whether such an appar- 
ently anomalous result was within the contem- 
plation of Congress when it adopted 10(k). 

Generally speaking, however, in evaluating 
conflicting claims to the disputed work in 
a '10(k) case, the Board has taken the posi- 
tion that the controlling consideration is 
the employer’s own assignment of the work, 
and no weight has been given to such other 
factors as industry. tradition or custom,” 
differences in employee skills,” or govern- 
mental requirements.” In rejecting these 
factors, the Board has pleaded the absence 
of any statutory mandate to rely upon them. 
Thus, in Juneau Spruce Corporation,’ the 
Board said: 

re we find it unnecessary to con- 
sider the so-called tradition or custom al- 
leged with respect to such work tasks. It 
is apparent from the record that the com- 
pany has assigned the work to its own 
employees. As we read sections 8(b)(4)(D) 
and 10(k), these sections do not deprive 
an employer of the right to assign work to 
his own employees, nor were they intended 
to interfere with an employer’s freedom to 
hire . . . . In the instant case, where 
a union with no bargaining or representative 
status, made demands on the company for 
the assignment of work to its members to 
the exclusion of the company’s own em- 





77 For example, Herzog v. Parsons, 17 LABOR 
CASES { 65,610, 181 F. (2d) 781 (CA of D. C., 
1950), cert. den., 340 U. S. 810 (1950); Winslow 
Brothers & Smith Company, 90 NLRB 1379; 
W. R. Chamberlin and Company, 94 NLRB 388, 
397; Lumber Dealers, Inc., 92 NLRB 632, 637. 

8 The act provides for court enforcement only 
of the Board’s remedial orders, and limits court 
review to ‘‘final orders.’’ See Sec. 10(e) and (f). 
See also Manhattan Construction Company, Inc. 
v. NLRB, 22 LABOR CASEs { 67,096, 198 F. (2d) 
320 (CA-10, 1952). Sec. 10(k) proceedings may, 
however, be reviewed as part of a subsequent 
proceeding under 8(b)(4)(D), if it culminates in 
a final order. 

2 See Juneau Spruce Corporation, 82 NLRB 
650, 656; NLRB Rules and Regulations, Series 6, 
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as amended, and Statements of Procedure, Secs. 
101.26-101.31. 

% See Winslow Brothers & Smith Company, 
cited at footnote 27, and National Broadcasting 
Company, 105 NLRB 355, where the Board 
found that the respondent union was entitled 
to the disputed work by virtue of a contract 
with the employer. 

31 Juneau Spruce Corporation, cited at foot- 
note 29; Los Angeles Building & Construction 
Trades Council, 83 NLRB 477, 481; W. R. Cham- 
berlin and Company, cited at footnote 27. 

% Irwin-Lyons Lumber Company, 82 NLRB 
916, 922. 

88 Cited at footnote 32. 

% Cited at footnote 29, at pp. 659 660. 











ployees, the question of tradition or custom 
in the industry is irrelevant.” 

Thus, in the absence of any contrary 
provision in the act, the Board has considered 
itself bound to confirm the employer’s choice 
as between competing claimants for the 
disputed work,” except in those cases where 
such choice conflicts with an outstanding 
contract or Board certification of a union as 
the bargaining agent of the employer’s em- 
ployees, in which case the contract™® or 
certification ™ is deemed to control. Ac- 
cordingly, the Board, in 10(k) proceedings, 
has generally rejected the claims of any 
union other than the one to which the em- 
ployer has assigned the disputed work either 
by unilateral action™ or pursuant to con- 
tract.” Only where the employer’s action 
conflicted with an existing contract” or 
with a Board certificate“ has the Board 
upheld the claim of the union contesting 
the employer’s assignment.” 

The term “class,” as used in 8(b)(4)(D), 
has been held by the Board, in a 10(k) 
proceeding, to include unorganized, as well! 
as organized, groups, so that a jurisdic- 
tional dispute between a union and an 
unorganized group was deemed to fall 
within 8(b)(4)(D) “; the fact that compet- 
ing organized and unorganized groups be- 
longed to the same occupational category 
was thought not to prevent each group from 
constituting a separate “class.” “ 

Where a union objects to the assignment 
of a particular task to nonmembers, the 
fact that the nonmembers would !ose no pay 
if the task were taken away from them 
and given to the union’s members does not 


preclude the existence of a jurisdictional 
dispute.” 


As already stated, the Board will not act 
on the merits of a dispute under 10(k) 
unless it finds reasonable cause to believe 
that a violation of 8(b)(4)(D) is involved. 
In the following cases, the Board found no 
such reasonable cause: 


An employer who had hired replacements 
for economic strikers was picketed to force 
him to oust the replacements in favor of 
the strikers. Pointing out that to hold such 
picketing unlawful would convert every eco- 
nomic strike in which the strikers had been 
replaced into a violation of 8(b)(4)(D), the 
Board refused to hold that Congress in- 
tended so to curtail the right to strike.“ 


Union A picketed an employer because 
he had hired members of Union B at a 
wage rate below the scale established by 
Union A for similar work in the area. The 
Board found that Union A’s object was not 
to take over the work, but to compel con- 
formance with its wage scale.” 


A union refused to comply with an em- 
ployer’s request that the union furnish car- 
penters for outside work. The reason for 
such refusal was the employer’s unwilling- 
ness to give the inside work as well to the 
union’s carpenters.* 


A strike was called for the purpose of 
forcing an employer to include in a contract 
with the respondent union a provision that 
future subcontracts for certain work be let 
only to subcontractors employing members 
of that union.” The fact that no present 





33 See cases cited at footnotes 38 and 39, below. 

% See cases cited at footnote 40, below. See 
also Columbia Broadcasting System, 103 NLRB 
1256. 

% See case cited at footnote 41, below. See 
also National Broadcasting Company, 103 NLRB, 
No. 55. In giving controlling weight, in a 10(k) 
proceeding, to the fact that one of the com- 
peting unions has been certified as the repre- 
sentative of the employees involved in the 
jurisdictional dispute, the Board relies on the 
proviso in 8(b)(4)(D) as, in effect, sanctioning 
jurisdictional strikes to enforce a Board certifi- 
cation. See, for example, Direct Transit Lines, 
92 NLRB 1715, 1722. 

% For example. Juneau Spruce Corporation, 82 
NLRB 650, 659-660; Los Angeles Building ¢& 
Construction Trades Council, 83 NLRB 477; 
Stroh Brewery, 88 NLRB 844, 850; Teleprompter 
Service Corporation, 95 NLRB 1470, 1479; United 
Brotherhood of Carpenters and Joiners of 
America, Local 581, 98 NLRB 346 (1952); Upper 
Columbia River Towing Company, 106 NLRB, 
No. 159; Pile Drivers, Bridge, Wharf and Dock 
Builders, Local Union No. 34, AFL, 105 NLRB 
562 (1953); Cliff Schiel Plumbing ¢& Heating 
Company, 5 CCH Labor Law Reports (4th Ed.) 
{ 52,202, 109 NLRB, No. 118. 
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89 Moore Dry Dock Company, 81 NLRB 1108, 
1119-1120; Alton Water Company, 106 NLRB, 
No. 36. 

* Winsiow Brothers & Smith Company, 90 
NLRB 1379; National Broadcasting Company, 
105 NLRB 355. 

41 Safeway Stores, 101 NLRB, No. 50. 

*# However, where the employer’s assignment 
of work conformed to a long-standing practice, 
the Board disregarded a contrary contract pro- 
provision. (American Broadcasting-Paramount 
Theatres, Inc., 5 CCH Labor Law Reports (4th 
Ed.) { 52,498, 110 NLRB, No. 189. 

*“ New London Mills, 91 NLRB 1003, 1007; 
Direct Transit Lines, cited at footnote 37, at 
Pp. 1720; Biagi Fruit & Produce Company, 107 
NLRB, No. 70. 

4 Direct Transit Lines, cited at footnote 37. 

* Direct Transit Lines, cited at footnote 37, 
at p. 1721; Biagi Fruit & Produce Company, 
cited at footnote 43. 

© Albers Milling Company, 90 NLRB 1015, 
1020. 

“*, Ship Scaling Contractors Association, 87 
NLRB 92, 97. 

* Lumber Dealers, Inc., cited at footnote 27, 
at p. 638. 

# Anheuser-Busch, Inc., 101 NLRB 346. 
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demand for assignment of existing work 
was involved was held to preclude the Board 
from acting. 


Voluntary Adjustment of Dispute 


As has been already indicated, the Board 
is required to act under 10(k) unless within 
ten days after notice of the filing of a charge 
the parties to the dispute “submit to the 
Board satisfactory evidence that they have 
adjusted, or agreed upon methods for the 
voluntary adjustment of, the dispute.” The 
construction industry has established an 
industry-wide tribunal or joint board for 
the settlement of jurisdictional disputes, and 
a timely agreement to submit a dispute to 
this tribunal has been held to require dis- 
missal of a 10(k) proceeding, even though 
the joint board had not yet acted on the 
dispute.” 

The same result has been reached where 
the parties had timely agreed to submit, 
and had submitted, their dispute to the 
business agents of the unions involved.” 
Where one of the unions had a contract, 
with the employer, recognizing the jurisdic- 
tion of the other union over the disputed 
work, the Board declined to act on the 
merits.” A settlement agreement will bar a 
10(k) determination, even though the agree- 
ment has been repudiated by the employer.” 


Postdetermination Proceedings 
Under Section 8(b)(4)(D) 


Pending completion of Board action under 
10(k), the General Counsel will withhold 
the issuance of a complaint on a charge 
filed under the (D) clause. Even after the 
Board issues its determination, no action 
will be taken by the General Counsel if the 
parties comply with the determination, as 
10(k) requires that, in such event, the charge 
be dismissed. If, however, the General 
Counsel finds that there has been no such 
compliance, he may issue a complaint and 
bring the matter before the Board again as 
a conventional unfair-labor-practice proceed- 
ing. The Board will then consider whether 


the (D) clause has in fact been violated ™ 
and, if it so finds, will issue a remedial order 
enforceable and reviewable by the courts. 

The Board has indicated that, in order 
to establish a violation of the (D) clause 
in this second proceeding, the General 
Counsel must prove the following: (1) that 
the respondent union has engaged in, or 
induced employees of an employer to en- 
gage in, a concerted refusal to perform 
services; (2) that an object of such conduct 
was to force an employer to assign certain 
work to one group of individuals in pref- 
erence to another; (3) that the employer, 
in assigning the disputed work, has con- 
formed with applicable Board certifications 
or orders determining the bargaining repre- 
sentative for the employees performing the 
disputed work; and (4) that the respondent 
union has failed to comply with the Board’s 
prior determination under 10(k).™ 


The last condition is not contained in the 
(D) clause, itself, but is derived from the 
requirement in 10(k) that if a determination 
thereunder is complied with by the parties, 
the pending 8(b)(4)(D) charge is to be 
dismissed.” 


Conclusion 


In one of the Board’s first 10(k) proceed- 
ings, a Board member expressed the fear 
that, in utilizing 10(k) in all cases of juris- 
dictional disputes, the Board was embarking 
upon “an adventure in futility.” How- 
ever justified that view may have appeared 
to be at that time, subsequent experience 
has shown that 10(k) has been singularly 
effective in resolving jurisdictional disputes, 
if the small number of cases which have 
had to be processed beyond the 10(k) stage 
is any criterion. Of the many charges so 
far filed with the Board under 8(b)(4)(D), 
only two have proceeded beyond the point 
of a 10(k) determination. If this is attrib- 
utable to the use of the 10(k) technique, any 
legislative proposal to extend this type of 
interim procedure to other areas of Board 
action would seem entitled to serious con- 


sideration. [The End] 





50 Manhattan Construction Company, Inc., 96 
NLRB 1045, 1048, review den., 22 LABOR CASES 
{ 67,096, 198 F. (2d) 320 (CA-10, 1952). Cf. Hm- 
pire State Painting and Waterproofing Company, 
Inc., 99 NLRB 1481, 1485; United Brotherhood 
of Carpenters and Joiners of America, cited 
at footnote 38. 

51 Traylor, 97 NLRB 1003, 1006. 

52 Roy Stone Transfer Corporation, 99 NLRB 
662, 666. 

53 Case cited at footnote 52. See also citation 
at footnote 51. 


The Developing Law 


5% The Board’s prima-facie finding of a viola- 
tion in the 10(k) proceeding will, of course, 
not be res judicata on that issue in the second 
proceeding. 

5% Juneau Spruce Corporation, 90 NLRB 1753. 

56 Los Angeles Building & Construction Trades 
Council, 88 NLRB 1101; see Westinghouse Elec- 
tric Corporation, 94 NLRB 415 (mere failure of 
union to notify regional director of compliance 
with determination held insufficient to establish 
noncompliance). 

5t Moore Dry Dock Company, cited at footnote 
39, at p. 1127. 
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Throughout, the subjects covered are thoughtfully presented as closely 
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‘ 

Tue CAP on the man on the 
back cover is the tip-off that the rows of ashwood billets he 
is aligning are embryo baseball bats. There are two ways 
to define a baseball bat. One is to say that a regulation one 
is a rounded piece of solid wood not more than 42 inches in 
length nor more than 23% inches in diameter at its thickest 
point. The other is to call it what it really is—a club to clout 
the cover off a baseball and pound delight into American hearts. 


M ILLIONS of sprightly young- 
sters and puffing oldsters take their baseball bats as they come, 
without concern as to their balance, weight or dimensions. 
Professional players are more exacting; many have bats tailored 
to precise specifications. They usually range from 32 to 36 
inches long and weigh about one ounce per inch of length. 
There is no weight restriction on a regulation bat, but no 
reinforcement is allowed except around the handle. 


It takes a lot of bats and other equipment to satisfy the 
appetite for the national pastime. The latest government 
figures, for 1947 (Census of Manufacturers), showed that nearly 
four million bats worth over $3 million were produced in that 
year alone. About eight million baseballs worth over $6 million 
were made, along with five million softballs valued at $4.8 
million. Production of more than two million mitts and gloves 
was worth over $8 million. Total sporting and athletic goods 
value in 1947 was $210 million and this did not include arms 
and ammunition for hunters and target shooters nor the addi- 
tional millions spent annually for athletic apparel. 


“ 

DHE United States Supreme Court 
decided in Federal Baseball Club of Baltimore v. Nationa! League, 
259 U. S. 200 (1922), that the business of providing public 
baseball games for profit between clubs of professional baseball 
players was not within the scope of the federal antitrust laws. 
Thirty-one years later the Court felt the same way, in Toolson 
v. New York Yankees, Inc., 1953 Trape Cases § 67,602. It is 
perhaps natural that a game so popular would occasionally 
be the subject of litigation, since it is the favorite subject for 
argument of most citizens. Basically, however, Americans are 
not interested in legal questions that grow out of their favorite 
sport. They like the sound of the wood against the horsehide. 


United Press Photo. 











